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United States of America,
\

District of Oregon. f

To the California & Oregon Land Company, defendant, and

to Messrs. Dolph, Bellinger, Mallory & Simon, its

attorneys, greeting:

Whereas, the United States, complainant, has lately ap-

pealed to the United States Circuit Court of Appeals for the

Ninth Circuit, from a decree rendered in the Circuit Court

of the United States for the District of Oregon, in your

favor, aud has given the security required by law; you are,

therefore, hereby cited and admonished to be and appear

before said Circuit Court of Appeals at San Francisco, Cal-

ifornia, within thirty days from the date hereof, to show

cause, if any there be, why the said decree should not be

corrected, and speedy justice should not be done to the par-

ties in that behalf.

Given under my hand at Portland, in said District, this

December 28, 1891.

MATHEW P. DEADY,
, U. S. District Judge.

[Endorsed
:]

United States of America, )

District of Oregon, V ss.

County of Multnomah.
)

Due aud legal service of the within citation is hereby ad-

mitted and accepted, at Portland, Oregon, this 28th day of

December, 1891.

DOLPH, BELLINGER, MALLORY & SIMON,
Attorneys for California & Oregon Land Co., Defendant.

Filed Dec. 29, 1891.

United States of America, [
District of Oregon. f

'

To the California & Oregon Land Company, defendant, and

to Messrs. Dolph, Bellinger, Mallory &, Simon, its

attorneys, greeting:

Whereas, the United States, complainant, has lately ap-

pealed to the United States Circuit Court of Appeals for the
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Ninth Circuit, from a decree rendered in the Circuit Court

of the United States for tUe District of Oregon, in }our

favor, and has given the security required by law; you are,

therefore, hereby cited and admonished to be and appear

before said Circuit Court of Appeals, at San Francisco,

California, within thirty days from the date iiereof, to show

cause, if any there be, why the said decree should not be

corrected, and speedy justice should not be done to the par-

ties in that behalf.

Given under my hand at Portland, in said district, this

December 28, 1891.

(Signed) MATHEVV P. DEADY,
U. S. District Judge.

[Endorsed:]

United States of America,
^

District of Oregon, > ss.

County of Multnomah.

)

Due and legal service of tlie within citation is hereby ad-

mitted and accepted, at Portland, Oregon, this 28th day of

December, 1891.

DOLPH, BELLINGER, MALLORY & SIMON,
Attornej-s for California & Oregon Laud Co., Defendant,

Filed December 29, 1891.

H. Lamson, Clerk.

R. B. Lamson, Deputy Clerk.

In tlie circuit court of the United States for the district of

Oregon, April term, 1889.

Be it remembered, that on the 30th day of August, 1889,

there was duly filed in the circuit court of the United States

for the district of Oregon, a bill of complaint, in words and

figures as follows, to wit:

In the circuit court of the United States for the district

of Oregon.

To the honorable the judges of the circuit court of the United

States for the distinct of Oregon :

Comes now your orator, W. H. H. Miller, the Attorney-

General of the United States of America, and in virtue of

the provisions of an act of the Congress of the United States

entitled "An act providing in certain cases for the forfeiture
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of wagon-road grants in the State of Oregon," approved

March 2, 1889, exhibits and presents this bill of complaint

in behalf of the United States and against the Oregon Cen-

tral Military Road Company, B. J. Pengra, C. E. Pengra,

G. W. Colby, John Boggs.'N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunniug,

W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac Lohman,
A. D. Breed, and The California and Oregon Land Com-
pany.

I. And thereupon your orator shows to your honors that

on the 2d day of July, a. d. 1864, the Congress of the United
States passed and the President duly approved an act grant-

ing to the State of Oregon, to aid in the .construction of a
wagon road from Eugene City, by way of middle fork of

Willamette River and the most feasable pass in Cascade
range of mountair^, near Diamond Peak to the eastern

boundary of the State, the alternate sections of public land,

designated by odd numbers to the extent of three sections

on each side of said road; that said act provided that the

lands granted should be exclusively applied to the construc-

tion of the road and to no other purpose; that they should

be disposed of only as fast as the work upon the road pro-

gressed; that lauds lying within the limit fixed by said act

and theretofore reserved or appropriated should be reserved

from the operation of said act, except so far as it might be
necessary to locate the road over the same, in which case a

right of way to the width of one hundred feet was granted;

that the land granted thereby to the State of Oregon should

be disposed of by the legislature thereof for the uses and
purposes therein set forth and for no other purposes; that

the road should be and remain a public highway for the use

of the United States, free from toll or other charges, upon
the transportation of any property, troops, or mails of the

United States, and also that the road should be constructed

with such width, gradation, and bridges as to permit of its

regular use as a wagon road and in such other special man-
ner as the State of Oregon might prescribe. That said act

further provided that the lands thereby granted to the State

of Oregon should be disposed of only in the following man-
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ner, that is to say: That a quaDtity of land not exceeding

thirty sections might be sold, and when the Governor of the

State should certify to the Secretary of the Interior that ten

coterminous miles of said road were completed, then another

quantity of land granted by the act, not exceeding thirty

sections, might be sold, and so on from time to time until

said road should be completed, and if the road was not

completed within five years, no further sales should be made

and the lands remaining UDSold should revert to the United

States.

II. And your orator further shows to your honors that

on the 2J:th day of October, A. d. 1864, the legislative as-

sembly of the State of Oregon passed, and the governor ap-

proved, an act entitled "An Act donating certain lands to

Oregon Central Military Koad Company," which act, after

referring to the act of Congress aforesaid, granted to Oregon

Central Military Road Company all laiifls, rights of way,

rights, privileges, and immunities granted or pledged to the

State of Oregon, by said act of Congress aforesaid, for the

purpose of aiding said Oregon Central Military Ro;id Com-

pany in constructing the road mentioned and described in

said act of Congress aforesaid, and upon the conditions and

immunities therein prescribed; and, further, that the said

act of the said legislative assembly granted and pledged to the

said Oregon Central MilitaryEoadCompany all moneys, lands,

rights, privileges, and immunities which might thereafter be

granted to the State of Oregon to aid in the construction of

said road, for the purposes and upon the conditions men-

tioned in said act of Congress, or which might be mentioned

in any further grant of money or land to aid in constructing

said road; that on the 26th day of December, 1866, the

Congress of the United States passed and the President ap-

proved an act amending the act of Congress aforesaid, and

granting to the State, for the purpose set forth in said act

aforesaid, such odd sections or parts of odd sections, not

reserved or otherwise legally appropriated, within six miles

on each side of said road to be selected by the surveyor-

general of the State of Oregon, as should be sufficient to

supply any deficiency in the quantity of said grant as pre-

scribed in said act of Congress aforesaid, occasioned by any
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lands sold or reserved or to which the rights of pre-emption

or homestead hnd attached, or which for any reason might

not be subject to the said grant within the limits designated

in said act of Congress aforesaid.

III. And your orator further shows to your honors that

the State of Oregon never at any time passed any laws

whatsoever for the special purpose of carrying the act of

Congress aforesaid into effect, but long before the passage

and approval of said act of Congress and on the 14th day of

October, a. d. 1862, the legislative assembly of the State of

Oregon passed an act entitled "An act providing for private

incorporations and the appropriation of private property

therefor," which was approved by the governor of Oregon

on said day last aforesaid, which act provided, among other

things, that any road, other than a railway, constructed by

a corporation formed under the said law, should be cleared

of standing timber for thirty feet in width, that said road

should have a track in the center not less than sixteen feet

in width finished and kept in good traveling condition ex-

cept when the cut of said road is six feet or more deep on

either side, in which case said road need not be more than

ten feet wide, with turnouts of sixteen feet in width for

every quarter of a mile of said narrow track. And said act

of the legislative assembly of Oregon last aforesaid also pro-

vided that all streams or other waters upon the line of such

roads should be safely and securely bridged, except where

the county court of the county wherein the line of such road

mny cross snch streams, or other water, or if such stream

or other water form the boundary between two counties,

then the county court of either of said counties might au-

thorize the corporation to place a ferry-boat upon such

stream or other water, to be kept and run for such toll as

the county court might pi-escribe, and in the manner re-

quired of ferries established under the general statutes in

relation to ferries; or except where such county court might

authorize such corporation to. connect their road with a

ferry, at the date of said act or thereafter established over

sueh stream or other water under the general statutes in re-

lation to ferries, and that said provisions of said act of the

legislative assembly of the State of Oregon last aforesaid
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have been in force at all times since the 14th day of Octo-

ber, 1862, and still remain m force.

IV. And your orator further shows to your honors that

the Oregon Central Military Road Company is a private cor-

poration purporting to have been incorporat>3d on the 15th

day of April, a. d. 1864, under and by virtue of the general

laws of the State of Oregon providing for private incorpo-

rations and the appropriation of private property therefor.

That the enterprise and business in wliich the said corporH-

tion proposed to engage was the location, construction, and

operation of a road suitable for the use of pack trains,

wagons, and other conveyances from Eugene City, Oregon,

in a southeasterly direction to the southeastern corner of

the State of Oregon by way of the middle fork of the Wil-

lamette River.

V. And your orator further shows to your honors that

on the 27th day of July, 1866, the officers, stockholders,

and agents of the Oregon Central Military Road Company

and other persons, acting in their interest and in the inter-

est of said company, falsely and fraudulently represented to

Addison C. Gibbs, then the governor of Oregon, that said

load had been constructed for fifty miles from Eugene City,

eastward, as by law required; they, the said officers, stock-

holders, agents, and representatives and other persons afore-

said, then and there well knowing that said representations

were false and that the said road had not been constructed

in any respect according to law or at all; that they and each

of them made the said false and fraudulent representation

for the sole and only purpose of fraudulently procuring

from the said Addison C. Gibbs, as governor of the State of

Oregon, a certificate declaring that the said road had been

constructed in accordance with the act of Congress afore-

said, approved July 2d, 1864, and of the act of the legisla-

tive assembly aforesaid, approved October 24, 1864.

That the said Addison C. Gibbs, then governor of Oregon,

in consequence of said false and fraudulent representations

made as aforesaid by the persons aforesaid, made and issued

the following certificate:
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State of Oregon, Executive Department,

Salem, July 27, 1866.

Sir: 1 hereby certify that in accordance with an act of

Congress approved July 2d, 1864, entitled "An act

granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the south-

ern or eastern boundary of said State," and in accordance

with the act of the legislative assembly of the State of

Oregon, approved October 24th, 1864, entitled "An actdo-

nating certain lands to the Oregon Central Military Road
Company," I have passed over and carefully examined the

first 50 miles of the Oregon Central Military Eoad Com-
pany, beginning at Eugene City and extending eastward and

towards the southern or eastern boundary of the State of

Oregon.

And I further certify that the first continuous 50 miles of

said road, beginning at Eugene City, are completed in ac-

cordance with the requirements of said act of Congress and

the laws of Oregon.

In witness whereof I have hereunto set my hand and

caused the said seal of the State of Oregon to be affixed.

Addison C. Gibbs,

Governor of Oregon.

By the governor:

[seal.] Samuel E. May,

Secretary of State.

The Secretary of the Interior.

VI. And your orator further shows to your honors that it

was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed, or

caused to be constructed, the fifty miles of road referred to

in the said certificate, and that in order to procure the said

certificate and to use the same to secure the possession and

control of the lands within the limits of the grant provided

for in the act of Congress first hereinbefore pleaded, the

said company, by its officers, agents, and representatives,

fraudulently pointed out to the said Addison C. Gibbs, gov-

ernor aforesaid, a county road, to which said company never

at any time had any legal right whatsoever, and led the said

governor to believe that said road was owned and had been
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constructed by said company under and by virtue of the

acts of Congress and of the legislative assembly of Oregon

aforesaid, and the said certificate was fraudulently and in-

equitably obtained.

VII. And your orator further shows to your honors that

on the 26th day of November, a.d. 1867, the officers,

stockholders and agents of the Oregon Central Military

Road Company, and other persons acting in the interests

thereof, falsely and fraudulently represented to George L.

Woods, then the governor of Oregon, that forty-two and

one-half additional miles of said road had been constructed

as by law required ; they, the said officers, stockholders,

agents, and representatives, and other persons aforesaid,

then and there well knowing that said representations were

false, and that the said road had not been constructed in

any respect according to law or at all; that they and each of

them made the said false and fraudulent representation for

the sole and only purpose of fraudulently procuring from

the said George L. Woods, as governor of the State of Ore-

gon, a certificate declaring that the said road had been con-

structed in accordance with the act of Congress aforesaid,

approved July 2d, 1864, and the act of the legislative assem-

bly aforesaid, approved October 24th, 1864.

That the said George L. Woods, then governor of Oregon,

in consequence of said false and fraudulent representations

made as aforesaid by the persons aforesaid, made and issued

the following certificate:

State op Oregon, Executive Office,

Salem, November 26, 1867.

To all to whom these presents shall come, greeting:

This certifies that the section of the Central Military Road

extending from the point to which it has already been ap-

proved to Crescent Lake, in the valley of the Deschutes,

being 42J miles, more or less, having been carefully in-

spected and found to be well and faithfully built and fully

up to the requirements of the law, therefore the same is ap-

proved and received.

In witness whereof I have hereunto signed my name, and
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caused the seal of the State of Oregon to be afiSxed, the day

and the year first above written.

Geo. L. Woods.
Attest.

[sE.\L.J Samuel E. May,

Secretary of State.'

VIII. And your orator further shows to your honors that

it was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed or

caused to be constructed said forty-two and one-half miles

of road, and this the said George L. Woods, governor afore-

said, then and there well knew, and that it was not and is

not true that a careful or any inspection of any road con-

structed or owned by the Oregon Central Military Koad
Company had been made by the authority of tlie said

governor.

IX. And your orator further shows to your honors that said

certificate was procured by the said Oregon Central Military

Road Company by and through the false and fraudulent repre-

sentations aforesaid by the officers, stockholders, agents, and
persons aforesaid, in order to enable it falsely and fraudu-

lently to obtain possession and control of the lands lying

within the limits bf the grant of land provided for in the act

of Congress aforesaid, and coterminous with said forty-two

and one-half miles, and that the acceptance of said pre-

tended road by the governor aforesaid was a fraud upon the

United States of America.

X. And your orator further shows to your honors that on

the 12th day or January, a.d. 1870, the officers, stock-

holders and agents of the Oregon Central Military Road
Company and other persons, acting in tlieir interest and in

the interest of said company, falsely and fraudulently repre-

sented to George L. Woods, then the governor of Oregon,

that said road had been constructed as by law required,

and presented a map falsely showing the same and the route

thereof, they, the said officers, stockholders, agents and
representatives and other persons aforesaid, then and there

well knowing that said representations were false and that

the said road had not been constructed in any respect ac-
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cording to law or at all; that they and each of thfm made
the said false and fraudulent representation fur tiie sole

and only purpose of fraudulently procuring from the said

George L. Woods, as governor of the State of Oregon, a

certificate declaring that the said road had been constructed

in accordance with the act of Congress aforesaid, approved

July 2d, 18G4, and of the act of the legislative assembly

aforesaid, approved October 24th, a.d. 1864.

That the said George L. Woods, tlien governor of Ore-

gon, in consequence of said false and fraudulent represen-

tations made as aforesaid by the person aforesaid, made and

issued the following certificate:

State of Oregon:

I, George L. Woods, governor of the State of Oregon, do

hereby certify that this plat or map of the Oregon central

military road has been duly filed in my office by the said

Oregon Central Military Hoad Company, and shows that

portion of the said road commencing at Eugene City, Ore-

gon, and ending at the eastern boundary of the State, which

has been completed as required by the act of Congress ap-

proved July 2, 1864, entitled "An act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,''

and the act of the legislative assembly of the State of Ore-

gon, approved October 24th, 1864, entitled "An act donat-

ing certain lands to the Oregon Central Military Road Com-
pany," granting lands to said company.

In testimony whereof I have hereunto set my hand and

caused the great seal of the State to be affixed.

Done at Salem on this the 12tli day of January, a.d.

1870.

Geo. L. Woods,

Governor.

By the governor:

[seal.] Samuel E. May,

Secretary of State.

XI. And your orator further shows to your honors that

it was not and is not true that the Oregon Central Military

Road Company had at any time whatsoever constructed, or

caused to be constructed, a road upon any line of route
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located or surveytd by said company or by any other corpo-

ration, person, or persons, anywhere within the limits of

the grant of hind provided for in tlie act of Congress afore-

said, or at all, and this the said George L. Woods, governor

aforesaid, then and there well knew, and that it was not iiad

is not true that the said governor made or caused to be

made a careful, or any, examination of anyroad constructed

or owned by the Oregon Central Military Road Company.

XII. And your orator further shows to your honors that

all of said ceitificates were procured bj the said Oregon
Central Military Road Company by and through the false

and fraudulent representations aforesaid by tl:e officers,

stockholders, agents, and persons aforesaid in order to

enable it falsely and fraudulently to obiain possession and

control of the lands lying within the limits of the grant of

land provided for in the act of Congress aforesaid, and that

the acceptance of said pretended road by the governor and

the acting governor aforesaid was a fraud upon the United

States of America.

XIII. And your orator further shov.s to your honors

that the said road never whs built, graded, bridged, cleared,

or constructed, either in whole or in part, so as to be a pub-

lic highway, or so as to permit of the transportation of any

propeity, troops, or mails of the United States over the

same, and was not and never has been maintained as a pub-

lic highway by either or any of the defendants herein, or

any person or persons claiming any interest in the lands

embraced within the limits provided for by the said act of

Congress.

XIV. And your orator further shows to your honors that

notwithstanding the provisions of the act of Congress de-

claring that the lands granted thereby should be exclusively

api^lied to the construction of the road, and to no other

purpose, neither the said lands nor the proceeds thereof

have ever been exclusively, or at all, applied to the con-

struction of the road, or any part thereof, or to the con-

struction of any bridges thereon, or the establishment of

any ferries on any streams along the line of the road or any

part thereof.
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XV. And your orator further shows to your honors

that the Jands granted hy the said act of Congress

Avere not and have not been disposed of by the

State of Oregon, or by the legislative assembly thereof, for

the purposes expressed in said act of Congress or any

thereof.

XVI. And your orator further shows to your honors that

on the eighteenth daj' of June, A. D. 1874, the Congress of

the United States passed and the President duly approved

an act which, after reciting that certain lands had thereto-

fore by acts of Congress been granted to the State of

Oregon, to aid in the construction of certain militai'y wagon

roads in said State, and that there was no existing law pro-

viding for the issuing of formal patents for said lauds, pro-

vided as folloAVs:

"That in all cases when the roads, in aid of the construc-

tion of which said lands were granted, are shown by the

certificate of the governor of the State of Oregon, as in said

acts provided, to have been constructed and C(jmpleted,

patents for said lands shall issne in due form to the State

of Oregon as fast as the same shall, under said grants,

be selected and certified, unless the State of Oregon shall,

by public act, iiave trausferied its interests in said lands to

any corporation or corporations, in which case the patents

shall issue from the General Land Office to such corporation

or corporations upon the payment of the necessary ex-

penses thereof: Provided, That this shall not be construed

to revive any land grant already expired, nor to create any

new rights of any kind, except to provide for issuing patents

for lands to which the State is already entitled."

XVII. And your orator further shows to your honors

that on the 13tli day of November, of 1867, the Secretary of

the Interior Department and the Commissioner of tlie

General Land Office of the United States, being deceived,

misled, and imposed upon by the false and fraudulent

certificates hereinabove set forth, executed and delivered to

the State of Oregon, for the benefit of said road, a certified

list of land Avhich the said defendants claim has the force

and eflfect of a patent duly issued by the United States,
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which list so certified contained a description of 19,153i^

acres of land intended to be p;rauted by said acts of Con-

gress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed wjou by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State of

Oregon, for the benefit of said road, a certified list of land

which the said defendants claim has the force and efi'ect of

a patent duly issued by the United States, which list so

certified contained a description of 167,633,^^ acres of land

intended to be granted by said acts of Congress.

That on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the

General Laud Office of the United States, being deceived,

misled, and imposed upon by the false and fraudulent

certific.ites heieinabve set forth, executed and delivered to

the State of Oregon, for the benefit of said road, a certified

list of Irtud which the said defendants claim has the force

and eflect of a patent duly issued by the United States,

w^hich list so certified contained a description of 113,504i'I,l,

acres of laud intended to be granted by said acts of Con-

gress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed upon by the false and fraudulent certificates

hereinabove set fortii, executed and delivered to the State

of Oregon, for the benefit of said road, a certified list of

land which the said defendants claim has the force and effect

of a patent duly issued by the United States, which list so

certified contained a description of 23,458ioo acres of laud

intended to be granted by the said acts of Congress.

That on the 21st day of April, 1871, the Secretary of the

Interior Department and the Commissioner of the General

Land Office of the United States, being deceived, misled,

and imposed upon by the false and fraudulent certificates

hereinabove set forth, executed and delivered to the State

of Oregon, for tliB benefit of said road, a certified list of
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land which said defendants claim has the force and effect of

a patent duly issued by the United States, which list so

certified contained a description of 23,475,';" acres of hind

intended to be granted by said acts of Congress.

Tliat on the 8th day of December, 1871, the Secretary of

the Interior Department and the Commissioner of the Gen-

eral Land OlBce of the United States, being deceived, mis-

led, and imposed upon liy the false and fraudulent certifi-

cates hereinabove set forth, executed and delivered to tlie

State of Oregon, for the benefit of said road, another certi-

fied list of land which Siiid defendants claim has the force

and effect of a patent duly issued by the United States,

which list so certified contained a description of 9, 641, oJ,
acres

of land intended to be granted by said acts of Congress.

That on the 2d day of April, 1873, the Secretary of the

Interior Department and the Commissioner of the General

Land Ofiice of the United States, being deceived, misled, and

imposed upon b3'the false and fraudulent certificates herein-

above set forth, executed and delivered to the State of Ore-

gon, for the benefit of said road, another certified list of

land which said defendants claim has the force and effect of

a patent duly issued by the United States, which list so

certified contained a description of 4,459,% acres of land in-

tended to be granted by said acts of Congress.

Copies of said lists of land so ceitified are hereto attached

and marked Exhibits A, B, C, D, E, F, and G, and made

part of this bill of complaint.

That thereafter the President of the United States, being

deceived, misled, ind imposed upon by the false and fraud-

ulent certificates hereinabove set forth, issued to the defend-

ant, the Oregon Central Military Road Company, two patents

for 40,913,^^1) acres of land included in the grants made or in-

tended to be made by said acts of Congress, copies of

which patent or patents are hereto annexed, marked Ex-

hibits H and I, and made a part of this bill of complaint.

XVIII. And your orator further sIioav'S to your honors,

that on the 12th day of May, a.d. 1874, the Oregon Cen-

tral Military Road Company, by its then president, Theo-

dore Wygant, and its then secretary, John M. Drake, made,

executed and delivered to B. J. Pengra a deed, a certified
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copy of which is hereunto attached, marked Exhibit J, and

made a purt hereof; and that said deed was filed for record

in tlie office of the county clerk of Lane County, Oregon, on

May 14, 1874, and recorded in record of deeds for Lane

County, Oregon, in volume J, on pages 264, 265, 266.

That on the 12tli day of October, a.d. 1874, the Oregon

Central Military lioad Company, by its then president,

Theodore Wygant, and its then secretary, John M. Drake,

made, executed, and delivered to B. J. Pengra a second

deed, a certified copy of which is hereunto attached, marked

Exhibit K, and made a part hereof; and that said deed was

filed for record in the office of the county clerk of Lane

County, Oregon, on October 20, A.D. 1884, and recorded

in record of deeds for Lan« County, Oregon, in volume J,

on pages 379, 38U.

That on the 15th day of May, A.D. 1874, B. J. Peugra

and C. E. Pengra, his wife, made, executed, and delivered

to G. y\. Colby, John Boggs, N. D. Hideout, W.H. Parks,

K. F. Parks, Edgar Mills, E. B. Poud, Nicholas Luuuing, W.
C. Belcher, and T. B. iSimpson, a deed, a certified copy of

which is hereunto attached, marked Exhibit L, and made a

part hereof, and that said deed was filed for record in the

office of the county clerk of Lane County, Oregon, on May
15th, A.D. 1874, and recorded in Record of Deeds for Lane

County, Oregon, in voliune J, on page 268.

That on tne 15th day of October, a.d. 1874, B.J. Pengra and

C.E. Pengra, his wife, made, executed and delivered to G. W.
Colby, NicholasLunning, E.B. Pond, J. M.Peck, Isaac Allen,

B.F.Baker, M. P. Jones, C. H. Holbrook, W. C. Belcher, N.

D. Ptideout, and Isaac Lohman, a deed, a certified copy of

which is hereunto attached, and marked Exhibit M, and

made a part hereof, and that said deed was filed for record

in the office of the county clerk of Lane County Oregon, on

October 21, a d. 1874, and recorded in liecord of Deeds
of Lane County, Oregon, in volume J, on page 382.

That on the 3d day of March, a.d. 1877, said G. W.
Colby, Nicholas Lunning, E. B. Pond, J. M. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, C. H. Holbrook, W. C,

Belcher, N. D. Hideout, and Isaac Lohman, made, execu-

ted and delivered to tiie California and Oregon Land Com-
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pany, a certified copy of which is hereunto attached, marked

Exhibit N, and made part kereof; which said deed was filed

for record in the ofiBce of the county clerk of Grant County,

Oregon, on the first day of March, a.d. 1878, and was re-

corded on pages 103 to 108, in Volume D of the Record of

Deeds in and for said Grant County.

That each and every of said deeds conveyed the lands in

bulk, and purported to grant to the respective grantees all

the hinds lying and being in the State of Oregon granted or

intended to be granted to the State of Oregon by the act of

Congress first hereinabove pleaded and granted or intended

to be granted by the State of Oregon to the Oregon Cen-

tral Military Eoad Company by the act of the legislative

assembly first hereinabove pleaded; and that the substan-

tive parts of both of said acts are recited in all of the said

deeds, and expressly made parts of each thereof.

XIX. And your orator further shows to your honors

that the California and Oregon Land Company is a private

corporation, purporting to have been incorporated under the

general laws of the State of California, on the 9th day of

January, 1877. That the enterprise and business in which

the said corporation proposed to engage was, among other

things, that of buying and selling lands in the State of Ore-

gon. That the incorporators were N. D. Rideout, W. H.

Parks, Wm. C. Belcher, R. F. Parks, M. P. Jones, E. B.

Pond, G. W. Colby, J. M. Peck, James Carolan, Nicholas

Lunning, B, F. Baker, Isaac Lohman, Isaac Allen, Edgar

Mills, Orrin Gowell, Robert Hamilton, and John Boggs;

that the said corporation is still in being, and that E. B.

Pond is the president and Abraham Halsey the secretary

thereof. *

XX. And your orator farther shows to your honors, that

the maps or plats referred to in the certificates herein-

above set forth, showed the line of the pretended road to

be four hundred and twenty miles, which would make the

grant of lands covered by the act of Congress first afore-

said embrace in the aggregate about seven hundred and

twenty thousand acres, of which four hundred and two

thousand two hundred and forty and ,% acres have been in
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effect patented to the said road compauy, and for the remain-

ing three hundred and seventeen thousand seven hundred

and fifty-nine and uij,
acres tbe said company inequitably

claims the right to have a patent issue therefor.

XXI. And your orator further shows to your honors that

each and every of the defendants, to wit: Tlie Oregon Cen-

tral Military Koad Company, B. J. Pengra, C. E. Pengra,

G. W. Colby, John Boggs, N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond, Nicholas Lunniug,

W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, M. P. Jones, D. H. Holbrook, Isaac Loh-

man, A. D. Breed, the California and Oregon Laud Com-
pany, at the time of the execution and delivery of the deeds

aforesaid, and at the time of the accruing of their or any of

their interests in said lands aforesaid, had full knowledge

that the road provided for by the act of Congress first afore-

said had not at any time been constructed and maintained as

required by said act of Congress and by the laws of the State

of Oregon, so as to be in any sense whatsoever a public

highway, or so that it could be used by the United States,

or by any of the citizens or residents thereof as a public

highway, or so that the United States could transport its

property, troops, or mails over the same, and also had full

knowledge that no grades had been established or con-

structed upon said road or any part thereof, that no clearing

had been done on any part thereof, no bridges built over

any streams on the line thereof, no cuts made, and no turnouts

constructed anywhere on said line of road by the Oregon Cen-

tral Military Road Company, or by any of the grantors or

grantees mentioned and described in any of said deeds afore-

said, and that no ferries had been established or maintained

over any streams on the line of said road, and had full knowl-

edge that said road was not begun nor completed within

five years from the date of the passage of the act of Congress

first aforesaid, and that it had never been begun, constructed,

or maintained, and that each and every of said defendants

well knew that the statements made in the certificates of the

governors and acting governor of Oregon hereinabove set

forth were false; that the governors and acting governor did

not at any time whatsoever examine the read referred to
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ill the said certificates, and that the said certificates had

been procured by false aifd fraudulent representations as

aforesaid, and that the patents aforesaid were procured

to be issued upon said false and fraudulently-procured cer-

tificates.

Prayer.

I. Touf orator therefore prays that all the lands granted

to the State of Oregon by the act of Congress of date July

2d, A. D. 1864, be decreed forfeit to the United States and

restored to the public domain.

II. That the patents and lists described in this bill of

complaint be declared fraudulent and void.

III. That the certificates described in this bill of com-

plaint be declared fraudulent and void.

IV. That the deeds described in this bill of complaint

be declared fraudulent and void.

V. That the United States have such other and further

relief as to equity seemeth meet.

VI. That the United States writ of subpoena may issue

requiring the defendants to appear in this honorable court

under certain pains and penalties therein prescribed and

answer the foregoing bill of complaint.

VII. And that the defendants pay the costs, expenses,

and disbursements of this suit.

O. W. Chapman,

Acting Attorney General.

Lewis L. McArthur,

U. S. Attorney' for Oregon.

William Casey Johnson,

Special Assistant U. S. Attorney.

Endorsed: Filed August 30, 1889.

R. H. Lamson, Clerk.
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Exhibit "A."

List No. 1 of lands "in i^lace" granted to the State of Oregon by the act of

Congress approved the 2nd of July, 1864, "to aid in the construction of

a military road from Eugene City to the eastern boundary of said State."

[List No. 1 of lands in places granted to the State of Oregon by the a^ct

of Congress approved July 2ad, 18G4, "to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."]

EOSEBUEG DISTRICT, SOUTHEAST. THREE MILES LIMITS.

PARTS OF SECTION.

All of

All of

All of

All of

All of

All of

All of

All of. i

All of

All of

All of

All of

All of
All of

All of

All of

All of

NE. frl. i
NE. f.l. t of NW. i <Sr S. i of NW. i
S. ^ of sec

All of

All of

N. i of sec. SW. i and S. ^ of SE. i
All of

W. 4 of NW. i and lots 1, 2, 3, 4, 5,

e; 7 & 8
Lots No . 1 & 2

Lots No. 1 & 2

SectioD. Township. Range. Acres.

5 19 614.72
7 19 641.18

19 19 599.60
25 19 640.00
27 19 640.00
29 19 605 . 19

33 19 592.42
35 19 641). 00
1 20 625.18
3 20 567.18

11 20 640 00
7 20 2 612.83
17 20 2 626.24
35 20 2 596.79
1 21 2 605.15

11 21 2 629.20
13 21 2 595.39
3 21 3 160 36
3 21 3 120.48
3 21 3 320 00
5 21 3 639.56
7 21 3 634.62
9 21 3 560.00

15 21 3 640.(0

17 21 3 357.60
21 21 3 38.04
27 21 3 8U.53

SOUTHWEST.

PARTS OF SECTION.

SE. i
SW. i of NE. i & S. i of NW. i. .

,

Lots No. 1, 2, 3, 4, 5,"6 &7
N. frl. ^ of NE. i
N. frl. A of NW. i
SW. i of NW. i
S. ^ of SE. i & SE. i of SW. i...
NE. i of SE. i and lots 1, 3, 4, 5, 6

7 &8
E. J of SW. i, SE. i of NE. i & lots

1, 2, 3&4
N. i of sec
I;ots 3, 4, 5, 6, 7 & 8
SE. i of SW. i
Lots 1, 2, 5, 6, 7, 9, 11 & 12..

Section.

1

Township.

19

Range

1 19

1 19

3 19

3 19

3 19

3 19

9 19

11 19
13 19

13 19
15 19

15 19

Acres. Remarks.

160.00
120.00
157.17
82.06
81.90
40.00
120.00

189.73

197.26
320.00
196.50
40.00
168.70
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FARTS OF HECTION. Section. Township.' Range.

Lots No. 3. 4 & 5

W. f il. ^ of sec

N. ^ of NE. i
S. iof SE. i
Loc No. 1

Lots No. 1 , 2 & 3 and SW.
S. ^ of sec

Lots No. 2, 3, 4, 5 & 6....
N. ^ of NE. i
N. I of sec

N. iof SE. i
N. I of SW. \
Lots No. 1, 2, 3 & 4
Loi 3

Lot 2
Lots 2&3 ...

All of

"W. J of sec. .

W. ^"of SE. i
Lots No 1, 2, 3, 4 & 5....
N. * of NE i
SE.'J- of NE. J
NE. i of NW. J
SE. Jof NE.i

Total

17

19

19

19

21

27
29
29
31

33
33
33
1

3

5

9
11

13
13

13

23
23
23
25

19

19

19
19
19
19

19

19

19
19

19

19
19

19
19

19

19
19

19

19
19

19 S
19

19

Acres. Remarks.

2

2

2

2

2
2

2

2

2

2W
2
2

46.45
322.28
80.00
80.00
11.14

240.12
320.00
150.96
80.00
320.00
80.00
80.00
86.28
8.00
12 74
21.70
640.00
320.00
80.00
78.48
80. on

40.00
40.00
40.00

19^153.73

Department of the Interior,

General Land Office,

November 13tb, 1867.

I, Joseph S. Wilson, Commissioner of the General Land
Office, do hereby certify that the foregoing on pages one to

three inclusive, is a correct and true list of the tracts of

land within the three miles limits, granted to the State of

Oregon, by the act of Congress, approved the 2d of July,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military road from Eugene
City to the eastern boundary of said State," being the va-

cant and unappropriated lands in the alternate sections

designated by odd numbers for three sections in width on

each side of said road, and making the first thirty sections

which the said State is authorized by the 4th section of the

act to sell in advance of the building of any portion of the

road.

And I respectfully recommend that the same be approved

subject to any valid interfering rights which may have ex-

isted at the date of selection.
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In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

aflBxed at the City of Washington on the day and year first

herein above written.

[seal.] Jos. S. Wilson,

Commissioner.

Department of the Interior,

Washington, D. C, November 13th, 1867.

Approved, subject to the conditions and rights above

mentioned.

O. H. Browning,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W^ M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list

No. 1, of lands certified to the State of Oregon November

13, 1867, for the Oregon Central Military Wagon Eoad
Company, is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit "B."
<

List No. 2 of lands " in place " granted to the State of Oregon by the acts

of Congress approved the 21 of July, 1864, and the 3d of March, 1869,

"to aid in the construction of a military road from Eugene City to the

eastern boundary of said State."

SOUTH OF BASE LINE AND EAST OF WILLAMETTE MEBIDIAN, OEEGON.

OBEGON CENTBAL MILITAET WAGON BOAD.— LIST.

[Three-mile limits. Ko-eburg district.]

Parts of Section. Section. Tcwnsliip. Range.

23 29 8

25 29 8

27 29 8

35 ii9 8

1 30 8

3 30 8

11 30 J 8

13 30 8

15 30 8

1 35 9

3 35 9

5 35 9

9 35 9

11 35 9

13 35 9

23 35 9

25 35 9

35 35 9

5 35 10

7 35 10

15 35 10

17 35 10

19 35 10

21 35 10

23 35 10

25 35 10

27 35 10

2» 35 10

31 35 10

33 35 10

35 35 10

1 36 10

3 36 10

5 36 10

7 36 10

9 36 10

11 36 10

13 36 10

15 36 10

17 36 10

23 36 10

27 35 11

29 35 11

All of sec

All of

All of

All of

W. i of sec

All of

All of

W. ^ of sec

Fract'l sec

All

All

S. i of sec. & NE. i.

.

All of

All of
All of

All of

All of

All of

SW. i
All of

SW. i
All oi

All of

All of

W. i of sec. & SE. i.

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

N.^ of sec

All of

All of

All of

640.00
640 00
640.10
640.00
.320.36

640.28
640.00
313.95
274.13
648.00
647.46
481. 2f.

640.00
640.00
640.00
640 00
640.00
640.00
160 00
644 32
160.00
640.00
613 89
610.00
480.00
640.00
640 00
640.00
612.22
640.00
640.0(1

640..35
640.00
638.46
640.42
640.00
640.

640 00
640.0(1

320.00
640.00
640.00
640.00
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Parts of Section. Section. Township. Range. BemarkB.

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

AU of

All of

All of

S. ^ of sec

All of

All of

All of
All of

All of

All of

All of

All of

All of

All of
All of
All of

All of

All of

All of
All of

All of

All of

All of

S. i of sec. S. i of NE. \,

and S. .', of NW. i

S. ^ of se'c, S. ^ of NE. i,

andS.^ of NW
All of

All of
All of
All of

All of
All of
All of

All of
All of

All of

All of
All of
All of

N. ^of NE.i&N. iof NW. J
N. iofNE.i & N.iof NW.
S.

I"
of sec, S. ^ of NE. i,

andS.^of NW.i
S. ^ of sec
SW. i,

31
33
35
25
1

3

5

7

9

11

13
15

17

19
21

23
25
27
29
31

33
35
1

3

5

7

9

11

13

15

17

19

21

23
25
31

33

35
1

3

7

11

13

15
17

19

21
23
25
27
29
33
35

31

33
1

35 11

35 11

35 11

35 11

36 11

36 11

36 11

36 11

36 11

36 11
36 11
36 11

36 11

36 11
36 11

36 11

35 12

35 12

35 12
35 12
35 12
35 12

36 12
36 12

36 12

36 12
36 12

36 12
36 12
36 12

36 12

36 12

36 12
36 12

36 12
35 13

35 13

35 13

36 13

36 13

36 13

36 13

36 13
36 13
36 13
36 13
36 13
36 13
36 13
36 13

. 36 13
36 13
36 13

1A

35
36

U
14

636.24
640. OU
640.00
640.00
641.46
646.74
641.26
632.48
640.0(1

640.00
640. dO
640 00
640.00
642,26
640.00
640.00
320.00
640 00

640.00
640.73
640.00
640.00
640.20
644 80
644.16
641 88
640.00
640.00
640.00
640.00
641 1.00

654.02
640.00
640.00
640 00
639.44

480.00

480.00
639.23
633.84
638.46
640.00
640.00
640.00
640.00
641.22
640 00
640.00
640.00
640.00
640.00
160.00
160.00

475.47
320.0(1

160.00
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Parts of Section. Section. Township,

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

All of

N. ^of NE.i&N.Jof NW.i
N. * of sec, SE. J & N. ^ of

SW. i
All of

All of

E. ^ of sec. &NW. i

E. |of sec. &NW. i

E. 2 of sec

\V . ^ of sec

W. ^ of sec

All of

W. iof sec.<fe SE. i
W. J of sec. & SE. i

All of

All of

All of

W.J of sec. & SE.i
W.|of sec. &SE. i

All of

All of

All of

All of

All of

All of . ..

All of.

N. J of sec

All of

All of

All of

All of

N. J of sec

N. I of sec. & SE. i
All of

All of
All of

All of

All of
All of

E. J of sec. and SW. i
All of

All of

All of

All of
All of

All of

7

9

11

13
15

17

19

21
23
25
27

29
31

33
35
1

3

11

13

7

17

19
21
27
29
31
33

35
1

5

7

9

11

13
15

17

19

21

23
25
27
29
33
35

1

13

23
25
27

29
31

33
35
1

3

5

36
36
36
36
36
36
36
36
36
36
36
36
36
36
36

36
38
37

37

37

37
36
36

36
36
36
36
36
36
36
37
37

37
37

37
37
37

37
37

37
37
37
37
37

37

37
39
39

38
38
38

38
38
38

38

39
39
39

Kange. Bemarks.

14
14
14
14
14
14
14
14
14
14
14
14
14
14
14

14
14
14
14

14

14

15
15
15
15
15
15

15
15

15
15

15
15

15

15

15

15
15
15
15

15

15
15
15

15
15
18

18

19

19
19

19
19
19

19
19
19

19

632.00
632.80
633.38
640.00
640.00
640.00
640.00
640.00
040.12
f.40.00

640. 1'O

640.00
640.00
640.00
158.38

560.00
640.00
642.82
486.78
480.00
320.00
318.52
320.00
640.58
480.00
440.00
640.00
640.00
640.00
480.00
477.84
641.76
642.86
640.00
640.00
640.00
640.00
640.00
320.00
640.00
640.00
640.00
640.00
320.00
480.00
640.00
639.84
640.00
640.00
640.00
640.00
480.00
637.70
640. ("0

640.00
639 20
634.92
634.08
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Pabtb of Sbctios. Section. iTownBhip.] Range. Acres. Remarks.

All of

All of

All of

All of.

All of

All of

All of

All of

All of

N. i of NE. i & N.J of NW. i
SE."i
All of

W.J of sec. &SE. i...
All of

All of

AU of

All of

All of

All of

All of

All of
All of
All of
All of
All of
All of
All of

All of
All of

N. J of sec
All of
All of
NW. i
All of
AU of
All of
All of

All of
All of
All of
All of
All of.

All of

AU of.

AU of
E. i of sec
AUof
S. J of sec
All of

AUof..
AU of.

AU of
AU of
All of

AU of
AUof
AUof
N. J of sec. & SE. J...

7 39 19

9 39 19

11 39 19

13 39 19

15 39 19

17 39 19

19 39 19

21 39 19

23 39 19

29 39 19

7 38 20
9 38 20
11 38 20
13 38 20
15 38 20

17 38 20
19 38 20

23 '

38 20
38 20

25 38 20
27 38 20
29 38 20
31 38 20
33 38 20
35 38 20
1 39 20
3 39 20
5 39 20

7 39 20
9 39 20
11 39 20
13 39 20
17 39 20
25 38 21
27 38 21
31 38 21
33 38 21
35 38 21

1 39 21

3 39 21

5 39 21
7 39 21
9 39 21

11 39 21

1 38 22
11 38 22
13 38 22

15 38 22
17 38 22
19 38 22
21 38 22

13 37 22

23 37 22
25 37 22
27 37 22
35 37 22
3 25 7

5 25 7

633.36
640. UO
640.00
640.00
640.00
640. 0(

632.96
640. 0(.'

640.00
160.00
160.00
640.00
480.00
640.00
640.00
fi40.00

635.66
640.00
640.00
640.00
640.00
640.00
630.36
640 00
640.00
639.72
639,40
641.36
636.12
320.00
640.00
640.00
160 00
640.00
640.00
640 80
640 00
640.00
636.58
642 66
041.44
644.86
040.00
640.00
639.64
320.00
640.00
320.00
640.00
639.84
640.00
640.00
640.00
640.00
640.00
640.00
645.76
484.58



26 UNITED STATES VS. CAL. & OREG. LAND CO.

FABTS OF BCCTION. 8ecty>n. Township. Range.

All of

All of.

W. J of NW. i & W. J of

SW.i
All of

E. J of sec

All of

All of

All of

All of.

E. I of sec
All of.

All of.

All of

All of

All of

All of

All of.

All of

All of

All of

W. J of NW. i & W. i of

sw. i :...

SW. i y. i of NW. i & NW.
iof NW. i

W. ^ of sec
All of
All of
All of
W. ^ of sec
All of
All of.

W, ^ofs c

All of
All of
All of

All of
All of
All of
All of
All of

AUof
All of.

AH of
N.

-J of sec. ..

All of

All of
All of
All of
All of
AH of
All of

AUof
All of

All of

All of

AUof
AUof
All of

AUof

9 25 7

11 25 7

13 25 7

15 25 7

17 25 7

21 25 7

23 25 7

25 25 7

27 25 7

29 25 7

33 25 7

35 25 7

1 26 7

3 26 7

9 26 7

11 26 7

13 26 7

23 26 7

25 26 7

35 26 7

19 25 8

31 25 8

5 26 8

7 26 8

17 26 8

19 26 8

21 26 8

29 26 8

31 26 8

33 26 8

23 38 22

25 38 22

27 38 22

29 38 22

31 38 22

33 38 22

35 38 22

3 39 22

5 39 22

7 39 22

9 39 22
17 39 22

37 39 21

13 36 23

15 36 23

21 36 23

23 36 23

25 36 23

27 36 23

29 36 23

31 36 23
33 36 23
35 36 23
3 37 23
5 37 23
7 37 23
9 37 23

640.00
640.00

160.00
640 00
320.00
640.00
640.00
640.00
640.00
320. CO
640.00
640.00
640.36
638.70
640.00
640 00
640.00
640.00
640.00
640.00

160.00

280.68
320.80
638.96
640.00
639.58
320.00
640.00
639.54
320 00
640.00
640.00
640.00
640.00
638.40
640.00
640.00
638.66
639.84
637.12
640.00
320.00
639 . 36
64<i.(0

640.00
640.00
640.00
660.00
640.00
640.00
639.58
640.00
640,00
638.72
637.45
638.67
640.00
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PAKT8 OF SECTIOS. Section. Township. Range. Acres. Remarks.

All of 17

19

7

17

19

21
27
29
31

33
5

7

19

37
37
36
36
36
36
36
36
36
36
38
38
38

23
23
24
24
24
24
24
24
24
24
23
23
23

640.00
639.76
643 , 16

640 . 00

642 . 52

640.00
618.00
640.00
640.38
640.00
634.28
638.40
482.04

167,633.67

AH of

All of

All of

All of

All of

AH of

All of

All of

AH of.

All of
AH of

N. iof sec&SW. i

General Land Office, April 18, 1871.

This list has beeu carefully examined with the records of

this office, found free from conflict, and inuring to the State

of Oregon for the purpose indicated.

Thos. Cromwell,

H. Barber.

Department of the Interior,

General Land Office,

April 18, 1871.

I, Willis Drnmmond, Commissioner of the General Land

Office, do hereby certify that the foregoing, on pages one to

eight, inclusive, is a correct and true list of the tracts of

land within the three-mile limits granted to the State of

Oregon by the act of Congress approved the 2nd of July,

1864, entitled "An act granting lands to the State of Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State," and tiie acts of

Congress approved the 3rd of March, 1869, to extend the

time for the eompletion of said road, being the vacant

and unappropriated lands in the alternate sections desig-

nated by odd numbers for three sections in width on each

side of said road. And further, it is shown by certificate

of the governor of said State, bearing date 12th January,

1870, that said Oregon Central Military road had been

completed from Eugene City to the eastern boundary of

said State.



28 UNITED STATES VS. CAL. & ORE(i. LAND CO.

I respectfully recommend that the same be approved,

subject to any valid interfering rights which may have ex-

isted at the date of selection.

In testimony whereof I have hereunto subscribed mj
name and caused the seal of the General Land Office to

be affixed, at the City of Washington, on the day and year

first herein above written.

[seal.] Willis Drummond,

Commissioner.

Department of the Interior,

Washington, D. C, April 21, 1871.

Approved, subject to the conditions and rights above

mentioned.

C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

list No. 2 of lands certified to the State of Oregon, April

21, 1871, for the Oregon Central Military Wagon Road
Company, is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name? and caused the seal of this office to be affixed, at

the city of Washington, on the day and year above

written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit C.

Li.st No. 4, of lands "in place," granted to the State of Oregon by the acts of

Congress approved the 2d of July, 1864, and the 3d of March, 1869, "to

aid in the construction of a military road from Eugene City to the eastern

botuidary of said State.

SOUTH OF BASE LiyE AND EAST OF 'WILLAMETTE MERIDIAN, OREGON, OREGON

CENTRAL MILITARY WAGON EOAD LIST.

[Three-mile limits. Rosebnrg district.]

Pabts or Section. Section. Township.

All of

NE. i & S. fr'li.

Fractional
Fractional
SE. i
All of

Frac'l

Frac'l

All of
Frac'l

Frac'l

Frac'l

All of

All of

SW. i
All of
W. i

AU of

W.i
E. If icE. ioi W.
All of
All of

E. i

All of
All of
All of

All of
All of

Ei
S. iof S. i
All of

Frac'l

Frac'l
Frac'l

All of
Frac'l

NW. i
Lots 1, 2, 3, & 4
All of

Frac'l

E. iofE. ilots 1, 2, 3, &4.
All of

Frac'l

All of

Frac'l
All of

29 : 24
11 24
13 24
15 24
17 24
19 24
21 24
23 24
25 24
27 24
29 24
31 24
33 24
35 24
5 25
7 25
17 25
19 25
29 25
31 25
1 28
3 28
9 28
11 28
13 28
15 28
25 28
13 27
21 27
31 18
23 21
35 21

1 22
11 22
13 22
23 22
25 22
27 22
35 22
3 23
9 23

15 23
21 23
27 23
33 23
1 24

Range. Acres. Bemarks.

640.00
477.80
578.30
322.30
160.00
644.92
400.80

3.00
640.00
263 60
397.21
643.20
640.00
640.00
160 00
643 66
320.00
643.22
320 00
480.00
640.10
641.46
320 00
640.00
640.00
640.00
640.00
640.00
320.00
159.99
640 00
604.48

640.38
611.60
640.00
631.05
160 00
162.60
640.00
635.74
297 05
640.00
606.00
640.00
638.49
640.80
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Parts or Section. Secyon. Township Range. Acres. Remarks.

Prac'l 3

9

11

13
15

1

3

5

7

9

11

15

17

19

21

23
25
33
35
3

9

15
21

27
3

15

21
27
31

33
35
3

5

7

9

15

17

19

21
23

27
29
31

33
35
1

3

15
17

19

21

23
25
27
29
31

33
35

24
24
24
24
24
24
24
24
24
24

24
24
24
24
24
27
27
27
27
32

32
32
32
32
33
33

33
33
33
33
33
34
34
34
34
34
34
34

34
34
34
34
34
34
34
38
38
37
37
37
37
37
37
37
37

37
37
37

3

3

3

3

3

4
4
4
4
4

4
4
4
4
4
7

7
7

7

9

9

9

9

9

9

9

9

9

9

9

9

9

9
9

9

9

9
9

9

9

9

9

9

9

9

15

15
16

16
16
10

16

16

16

16

16

16

16

611.95
160.00
613 25
619.25
160.00
640.00
641.26
641.23
642.06
640.00
614 90
625.85
624.35
642.00
640.00
640.00
640.00
320.00
640.00
639.94
640.00
640.00
640.00
640.00
642.40
640.00
640.00
640.00
625 86
640 00
640.00
642.38
639 . 80
642.36
640.00
640.00
640.00
641.46
640.00
640.00
640.00
640.00
640.48
640.00
640.00
638.50
161.35
640.00
640.00
038 . 30
640.00
640.00
640.00
640.00
640.00
641.38
640.00
640 00

xrw, 1

-NJR i

i^ll of

All of
All of
All of

All of

Frac'l

Frac'l •••

Prnf'l

All of

All of

All of

AH of

E 1 of

All of

\]1 of

AH of

All of

All of

All of

All of

All of

All of

All of

All of

All of

AH of

AH of

AH of

All of

AH of

AH of

AH of

All of

All of

AH of

All of

All of

All of

All of

All of

AH of

NE.i
All of

All of

All of

AH of

All of

AU of

All of

All of

All of

All of

AH of
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Parts of Section. Section. Township.
[

Range.

All of

NE.i
N. k it SE. i
All ot

All of
SE. i ....

All of

All of

W.i
All of

All of

S.i

5

7

17

21
1

3

11

15
21

31

29
7

38
38
38
38
37

37
37
37
37
37
37
36

17

17
17
17
22
22
22
22
23
23
23
23

639.01
160.00
480.00
640.00
640.48
160.00
640.00
640.00
320.00
641 96
640 00
318.71

SOUTH AND WEST.

Lot 1 17

21

17

17

3

3

2.14
4.81Lotl

Lots 1, 2, 3 & 4 23 17 3 77.64

NW. % of SW.% & lots 1,

2 3, 4, 5. 6. 7, 8 &9 1 18 3 302.59

Lotsl, 2. 3. 4, 5& 6 3 18 3 85.53

Lots 1, 2, & 3 5

9

18

18

3

3

38.45
160 00HE. li

Lot 7 13 18 3 7.48
Lots 1-6 & 11 17 18 3 65.72

SE. ^4, s. y, of SW. % &
lot 1 25 18 3 254.84

S. % of NE. %, N. y, of

SE. % & lots 1 & 2 27 18 3 231.59

Lot 1 35 18 3 34.40

S. i of N. i, N. i of S. i
NE. of NE, NW. i of
NVV. i, SE. i of SE i
& lots l<fe2 15 19 2 518.40

SE. i, S. J of NEi, lots

1, 2, 3 & 4 7

9
18
18

2

2

300.84
102.12E. + of SW. i &lot 11

Lots 2, 3 & 8 15 18 2 24.85
NW. i, N.i&SW.iofNE.,
N. i of SW. i, W. i of

SE. i i- lotsl, 2,3, 4 & 5. 17 18 2 494.28
Lots 1&2 19 18 2 46 02
Lots 3, 4, 6, 7, 8, 9, 10, 11

<fel2 23
25

18

18

2

2

109.47
315.57NE. i and lots 1, 2, 3, 4 & 5

.

Lots 1, 2, 3, 4, 5, 6 & 7 31 18 2 177.10
Lots 1, 2 i: 3 33

5

18

19

2
1

84.10
132.99Lois 6, 7, 8, 9 & 10

SW. i, SW. i of NW. i, W. i

of SE. i SE. iof SE. i.. 19 18 1 321.05
NW. i. N. * of S.ik lots 3

& 4 29 18 1 322.32
S. A&NW.iofNE.i,E. J^of

NW., E. 4, of SE. i & lots

1, 2, 3, 4, 5, 6, 7, 8 &9... 31 18 1 533.27
SW. i of SW. i and lots 1,

2, 3, 4, 6, 7,8 &9 33 18 1 209.36
Lots 2&3 35 18 1 48.02
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SOUTH AND SA.ST.

Paets of Section. Section. Township Bange. Acres. Remarks.

All of 1

3

9

11

13
15

17

21

23
25
27
29
33
35

I

11

13
23
25
33
35
1

9

11

13

23
25

1

11

13
25
31

33
35

7
31

7
19
29
31

33
5
7
9

17

19

21

29
31

33

1

3

5

9

11

13

21

31

31

31
31

31
31

31

31

31

31

31
31

31

31

32
32
32
32
32
32
32
33
33
33

33
33
33

34
34
34
34
35

35

35

31
31

32

32
32

32

32
33

33
33

33
33

33
33
33

33

38
38
38

38
38

38
38

9

9

9

9

9

9

9

9

9

9

9

9

y

9

9

9

9

9

9

9

9

9

9

9

9

9

9

9
9

9

9

14

14

14

10

10

10

10

10

10

10

10

10

10

10
10

10

10

10

10

IG

16

16

16

16

16

16

638.34
638.96
286.20
640.00
640.00
640.00
150.82
640.00
640 00
640.00
640.00
30.45

439.51
640.00
641.25
640.00
640.00
640.00
640.00
640.00
640.00
642.20
640 00
640.00
640.00
640.00
640.00
640.12
640.00
640.00
640 00
158.25
320.00
640.00
641 18
642 64
639.78
633.92
640.00
63;^ 50
640. OU
637.67
632 82
640.00
640.00
640.00
640.00
640.00
639.20
640.00
640.00
639.54
634.43
640.00
640.00
640.00
640 00

!

All of

Frac'l

A.11 of

All of

All of

Frac'l

All of

All of

All of

All of

Frac'l . .

Frac'l

All of

All of

AH of

AH of

All of

All of

All of

\11 of

All of

All of

All of

AH of

AH of

All of

AH of

AH of

AH of

AH of

N. i of N. i

N. |of
All of

AH of

AH of

AH of

All of

AH of

All of

AH of

All of

AH of

AH of

AH of

All of

AH of

AH of

All of

AH of

AH of

AH of

AH of

AH of

AH of

AH of

AH of
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Parts of Section. Section. Township. Bange. Acres. Remarks.

All of 1

3

9

17

19

7

17
19

27
29
31

33

35
25
35
3

21
5

9

36
36
36
36
36
38
38
38
38
38
38
38
38
36
36
37
37

36
36

23
23
23
23
23
17

17

17
17

17

17

17
17
22
22

22

22
24
24

639 . 78
All of 638.40
All of
All of

All of

640 . 60
640.10
638.72
480.82
160.00
640.80
640.00
640.00
640.00
640 . 00
640.00
640.00
640.00
160 26
160.00
320.00
635.80

113,504 91

'

NW. i & S. ^
SW. i
All of

All of ....

All of

All of
All of

All of

All of
All of

NE. i
NE. i

Frac'l

Total

General Land Office,

December 5, 1871.

This list has been carefully examined with the records of

this office, found free from conjflict, and inuring to the State

of Oregon for the purpose indicated.

W. K. Mendenhall.

Department of the Interior,

General hk^B Office,

December 5, 1871.

I, Willis Drumraond, Commissioner of the General Land
Office, do hereby certify that the foregoing, on pages one to

seven, inclusive, is a correct and true list of the tracts of

land within the three-mile limits granted to the State of

Oregon by the act of Congress, approved the 2nd of July,

1864, entitled "An act granting lands to the State of

Oregon, to aid in the construction of a military road from

Eugene City to the eastern boundary of said State," and
the acts of Congress approved the 3rd of March, 1869, to

extend the time for the completion of said road, being the

vacant and unappropriated lands in the alternate sections

designed by odd numbers for three sections in width on

each side of said road. And further, it is shown by the

certificate of the governor of said State, bearing date 12th
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January, 1870, that said Oregon central military road had

been completed from Euge'be City to the eastern boundary

of said State.

I respectfully recommend the same to be approved, sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington on the day and year first

hereinabove written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C, 8th December, 1871.

Approved subject to the conditions and rights above men-

tioned.

C. Delano,

Secretary.

Department of the Interior,

General Land Office, «^

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list

No. 4 of lands certified to the State of Oregon, December

8, 1871, for the Oregon Central Military Wagon Eoad Com-
pany, is a true and literal exemplification from the original

on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.
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Exhibit D.

List Xo. 6 of lands " in place " granted to the State of Oregon by acts of Con-

gress approved the 2nd of July, 1864, and the 3rd of March, 1869, to aid

in the construction of a military road from Eugene City to the eastern

boundary of said State.

SOUTH OF BASE LINE AND EAST OF WILLAMETTE MEEIDIAN, OREGON.—OREGON
CENTRAL MILITARY WAGON ROAD.—LIST.

[Three-mile limits. Koseburg district.]

PARTS OF SECTIOS.

All of

All Of

W. Yi of sec.

AUof
All of

W. Yi of sec

.

AUof
All of

W. % of sec

All of

AU of

All of

AU of

AU of......

.

AU of

AU of

AU of

AU of

All of

aU of

AU of

AU of

AUof
AUof
All of

AU of

AUof.
E. Yi of sec
All of

AUof
AUof
All of

E. Yi of sec
All of

AU of

All of

AU of

AU of

AU of

Total.

7

9

17

18
21
29
31
33
3

5

7

9

U
15

17

18
21
23
25
27
29
31
33
35
1

3

5

9

U
13
15
17

7
17

19

29
31

33

Township,

27
27
27
27
27
27
27
27
27
28
28
28
28
28
28
28
28
28
28
28
28
28
28
28
28
29
29
29
29
29
29
29
29
.24

24
24
24
24
24

Range.

626.92
644.84
320.00
640.00
649.08
320.00
640.00
649.06
320.00
641.62
641.48
650.94
640.00
640.00
640.00
640.00
652.96
640.00
640.00
640.00
640.00
640.00
647 . 80
640.00
640.00
638.62
645.24
323.48
640.00
640.00
640.00
640.00
320.00
656.38
640.10
658.58
640.00
651.48
640.00

23,458.48

Remarks.
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General Land Office,

March 29tb, 1873.

This list bus been carefully examined with the records of

tbis oflSce, found free from conflict, and inuring to the State

of Oregon for the purpose indicated.

W. J. Drummond.

Department of the Interior,

General Land Office,

March 31st, 1873.

I, Willis Drummond, Commissioner of tbe General Land
Office, do hereby certify that the foregoing on pages one to

two, inclusive, is a true and correct list of the tracts of land

within the three mile limits granted to the State of Oregon

by the act of Congress approved July 2nd, 1864, entitled

"An act granting lands to tbe State of Oregon' to aid in the

construction of a military road from Eugene City to the

eastern boundary of said State, "and the act of Congress ap-

proved March 3rd, 1869, to extend the tin^ for tbe comple-

tion of said road; being the vacant and unappropriated

lands in tbe alternate sections designated by odd numbers

for three sections in width on each side of said road.

And further it is shown by the certificate of tbe governor

of said State, bearing date January 12tb, 1870, that said Ore-

gon Central Military Road had been completed from Eugene
City to the eastern boundary of said State.

I respectfully recommend that the same be approved, sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused tbe seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C. 2d April, 1873.

Approved, subject to the conditions and rights above

mentioned.
B. E. Cowen,

Acting Secretary.
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Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Liincl Office, do hereby certify that the annexed copy of List

No. 6 of lauds certified to the State of Oregon, April 2d,

1873, for the Oregon Central Military Wagon Road Company,

is a true and literal exemplification from the original on file

in this oflSce.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed, at the

city of Washington, on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit E.

List No. 3, embracing indemnity lands granted to the State of Oregon by the

acts of Congress approved the 2ud of July, 1864; the 26th of December,

1666, and the 3d of March, 1869, to aid in the construction of a military

road from Eugene City to the eastern boundary of said State.

aOUTH OF BASE LINE AND WEST OF WILLAMETTE MBBIDIAN, OBEQON.—OBEGON

CENTBAL MILITABY WAGON BOAD.—LIST.

[Indemnity limits. Koseburg district.]

PABT8 or SECTION. Section. Townehip. Range. Acres. Remards.

Lots No. 5 <fe6 19

29
7

9

11

17

17

18

18

18

2

2

1

2

2

32.36

257.74
40.00
140.92

324.92

SW. %of NW. i^&lotsNos.
1, 2, 3. 4, 5,7 & 14

NE. % of SW. %
Lots 5, 6, 7, 9 & 10
«E. % of NE. %, W. % of

NE. ^A, E. y, of NW. %,
& lots 3, 4, 5, 6 & 7
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SOUTH AND EAST.

Paets of Section. Section. Townehip. Range. Acres. Reojarks.

All of

All of

NW. ^
All of

All of

All of

All of

NW. ^
All of

All of

S. Vo of sec, S. V^ of NE. y^

of S. y, of NW. >^

All of

All of

All of

All of

All of .
. .

.•

All of

All of..

All of.

All of

All of

All of

All of
W. % of sec. &NE. %
NE. ^
SE. :^ S. M of SW. "A & E.

%of NE. %
S. >i of sec. & NE. y^

All of

AUof
All of

AUof
E. H of NE. %, E. >i of SE.

i^.&lots No. 1 &2.. ..

Fract. sec

NE. 14

S. % of sec

S. K of SW. %
E. % of sec

All of

All of

All of

All of

Fr'l sec

Fr'l sec

N. 34 of sec. & SE. 1^

Fr'l sec

Total.

1 38 19

11 38 19

13 38 19
15 38 19

17 38 19
19 38 19

21 38 19

29 38 19

25 39 19

27 39 19

29 39 19

31 39 19

33 39 19

35 39 19

25 37 20

27 37 20
29 37 20

31 37 20

33 37 20
35 37 20

1 38 20
3 38 20
5 38 20

7 38 20

11 38 20

15 39 20

17 39 20

19 39 20
21 39 20

23 39 20

25 39 20

27 39 20

29 39 20

35 39 20

9 39 20

33 36 14

5 30 8

7 30 8

9 30 8

17 30 8

19 30 8

21 30 8

29 30 8

31 30 8

33 30 8

641.70
640.00
160.00
640 00
640.00
638.18
640.00
160.00
640 00
640.00

480.00
639.08
640.00
640.00
640.00
640.00
640.00
633.18
640.00
640.00
638.50
638 92
635.20
479.08
160.00

320.00
480.00
638.58
640.00
640.00
640.00

191.70
370 50
160.00
320 . 00
80.00

320.30
649.04
640.00
640.00
648.75
135.20
481.68
440.72
119.40

23,475.66

General Land Office,
April 18, 1871.

This list has been examined with the records of this office,

found free from conflict and inuring to the State of Oregon,

for the purpose indicated. Thos. Ceomwell.
H. Bahber.



UNITED STATES VS. CAL. & OREG. LAND CO. 39

Department of the Tnteeior,

General Land Office,

April 18 til, ]871.

I, Willis Drummoncl, Commissioner of the General Land

Office, do hereb}- certify that the foregoing on ]>ages one

and two, is a correct and true list of the tracts of land ont-

side the three and within tbe six mile limits granted to the

State of Oregon by the act of Congress approved the 2d of

July, 1804, entitled "An act granting lands to the State of

Oregon to aid in the construction of a military road from

Eugene City to the eastern boundary of said State," as

amended by the acts of Congress approved December 26th,

1866, and March 3rd, 1869, being the vacant and unappro-

priated lands in the alternate sections designated by odd

numbers and selected in lieu of the lauds reserved and

otherwise appropriated within the three mile limits of said

road. And further, it is shown by certificate of the gov-

ernor of said State, bearing date 12th January, ]870, that

said Oregon Central Military Eoad had been completed

from Eugene City to the eastern boundary of said State.

I respectfully recommend that the same be approved sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein above written.

[seal.] Willis Drummond,
Commissioner.

Department of the Interior,

Washington, D. C, April 21st, 1871.

Approved, subject to the conditions and rights above

mentioned.
C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M, Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of list
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No. 3, of lands certified to the State of Oregon, April 21,

1871, for the Oregon Central Military Wagon Eoad Com-
pany, is a true and literal exemplification from the original

on file in this oflfice.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be aflBxed, at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit F.

List No. 5, embracing indemnity lands granted to the State of Oregon by the

acts of Congress approved the 2nd of July, 1864, the 26th of December,

1866, and the 3rd of March, 1869, " to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."

SODTH OF BASE LINE AND EAST OF WILLAMETTE MEEIDIAN, OEEGON.

CENTRAL MILITAKY WAGON EOAD.—LIST.

[Indemnity limits. Eoseburg district.]

-OEKGON

PARTS OF SECTION. Section. Township. Range. Acres. Remarks.

E.%
All of

21

23
27
35

1

3

13
17
29
7

9

11

13

28
28
28
28
29
29
29
33
33
37

37
37
37

7

7

7

7

7

7

7

9
9

16
16

16

18

320
640
640
640
642.12
641.92
640
640
640
635.12
640
640
640

AH of

All of

AH of

All of

All of

All of

All of

AH of

All of
AH of

Allof

SOUTH AND WEST.

NE. ^ of SE. % 25 19 2 40

SOUTH AND EAST.

AU of 9

11

13

9

31

36
36

37

10
23
22
22

641.98
640
160
160

9,640.14

AH of

SE. J^
SE. Va.

Total
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General Land Office,

Deer. 5, 1871.

Tliis list has been carefully exanoined with the records of

this Office, found fiee from conflict, and inuring to the

State of Oregon for the purpose indicated.

W. K. Mendenhall.

Department of the Interior,

General Land Office,

December 5th, 1871.

I, Willis Drummond, Commissioner of the General Land
Office, do hereby certify that the foregoing on page one, is

a correct and true list of the tracts of land outside the three

mile and within the six mile limits granted to the State of

Oregon, by the act of Congress approved the 2d July, 1864,

entitled "An act granting lauds to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," as amended by the

acts of Congress approved December 26, 1866, and March

3, 1869, being the vacant and unappropriated lands in the

alternate sections designated by odd numbers and selected

in lieu of the lands reserved and otherwise appropriated

within the three mile limits of said road. And further it is

shown by certificate of the governor of said State, bearing

date 12th January, 1870, that the said Oregon Central Mili-

tary Eoad had been completed from Eugene City to the

eastern boundary of said State.

I respectfully recommend that the same be approved sub-

ject to any valid interfering rights which may have existed

at the date of selection.

In testimony whereof I have hereunto subscribed my
name, and caused the seal of the General Land Office to be

affixed at the <?ity of Washington, on the day and year first

herein above written.

[seal.] Willis Drummond,

Commissioner.

Department of the Interior,

Washington, D. C, 8th Dec, 1871.
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Approved, subject to the conditions and riglits above
mentioned. *

C. Delano,

Secretary.

Department of the Interior,

General Land Office,

Washington, D. C, Aug. 8th, 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

List No. 5, of lands certified to the State of Oregon Decem-
ber 8th, 1871, for tLe Oregon Central Military Wagon Koad
Company^ is a true and literal exemplification from the

original on file in this office.

In testimony whereof I have hereunto subscribed my
name, and caused the seal of theis office to be affixed at the

city of Washington, on the dry and year above written.

[seal-I W. M. Stone,

Acting Commissioner of the General Land Office.

Exhibit G.

List No 7, embracing indemnitj' lands granted to the State of Oregon by the

acts of Congress approved the 2nd of July, 1864, the 26th of December,

1866, and the 3rd of March. 1869, "to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said State."

SOUTH OF BASE-LINE AND EAST OF WILIiAMETTE MEBIDIAN, OBEGON.

OEEGON CENTRAL MILITAET WAGON-EOAD. LIST.

[Sis-mile limits. Koseburg district.]

PARTS OF SECTION. Section. Township. Range. Aci B. Remarks.

All of 21
25
27
35
19

29
31

24
24
24
24
24
24
24

7

7

7

7

8

I

641
640
640
640
629.14
640
629.80

All of

All of

All of

All of

All of

All of

Total 4,459.94

General Land Office,

March 29, 1873.

This list has been carefully examined with the records of

this office, found free from conflict, ;ind inuring to the State

of Oregon, for the purpose indicated.
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Depaktment of the Interior,

General Land Office,

March 81, 1873.

I, Willis Drammond, Commissioner of the General Land
Office, do hereby certify that the foregoing on page 1, is a

true and correct list of the tracts of land outside the three

and within the six mile limits, granted to the State of

Oregon by the act of Congress, approved the 2nd of July,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State," as amended by

the acts of Congress approved December 26, 1866, and

March 3, 1869, being the vacant and unappropriated lands

in the alternate sections designated by odd numbers and

selected in lieu of the lands reserved and otherwise appro-

priated within the three mile limit of said road. And fur-

ther it is shown by the certificate of the governor of said

State, bearing date January 12, 1870, that said Oregon

Central Military Eoad had been completed from Eugene
City to the eastern boundary of said State.

I respectfully recommend that the same be approved,

subject to any valid interfering rights which may have ex-

isted at the date of selection.

In testimony whereof, I have hereunto subscribed my
name and caused the seal of the General Land Office to be

affixed at the city of Washington, on the day and year first

herein above written.

[seal] Willis Druiiimond,

Commissioner.

Department of the Interior,

Washington, D. C, 2nd April, 1873.

Approved, subject to the conditions and rights above

mentioned.
E. R. Cowen,

Acting Secretary.

Department of the Interior,

Washington, D. C, Aug. 8th, 1889.

I. W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of

List No. 7, of lauds certified to the State of Oregon, April
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2, 1873, for the Oregon Central Military Wagon Road Com-
pany, is a true and literal Exemplification from the original

on file in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at the

city of Washington, on the day and year above written.

[seal.] W^ M. Stone,

Acting Commissioner of the General IJand Office.

Exhibit H.

Department of the Interior,

General Land Office,

Washington, D. C, August , 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of the

patent issued to the Oregon Central Military W^agon Road
Company, July 15th, 1884, for lands in the State of Oregon,

is a true and literal exemplification from the record thereof

in this office.

In testimony whereof I have hereunto subscribed' my
name and caused the seal of this office to be affixed at the

city of Washington on the day and year above written.

[seal.] W. M. Stone,

Acting Commissioner of General Land Office.

The United States op America.

To all to whom these presents shall come, greeting:

Whereas, by the act of Congress approved July 2, 1864,

entitled "An act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," there is granted

" alternate sections of public land, designated by odd num-

bers, for three sections in width on each side of said road,

provided that the lands hereby granted shall be exclusively

applied in the construction of said road, and shall be dis-

posed of only as the work progresses, and the same shall

be applied to no other purpose whatever; and provided fur-

ther, that any and all lands heretofore reserved to the

United States by act of Congress, or other competent au-

thority, be, and the same are, reserved from the operation

of this act, except so far as it may be necessary to locate
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the route of said road through the same, in which case the

right of way is granted."

And whereas, by the act of the legislative assembly of the

State of Oregon, approved October 24, 1864, the aforesaid

grant was conferred upon the Oregon Central Military Road
Company.

And whereas it is shown by certificate on file by the

governor of said State of Oregon, bearing date January 12,

1870, that the said Oregon central military road had been

completed from Eugene City to the eastern boundary of

said State of Oregon in conformity with said act of Congress

of July 2, 1864.

And whereas in pursuance of the act of Congress approved

June 18, 1874, entitled "An act to authorize the issuance of

patents for lands granted to the State of Oregon in certain

cases," the successor to the Oregon Central Military Road
Company has applied for a conveyance of the title by patent

to the lands thereby granted.

And whereas ceitain tracts of land have been selected

under the act aforesaid by B. J. Pengra, the duly author-

ized land agent of said Military Road Company, as shov/n

by his original list of selections (hited February 3, 1871, and

certified under date of February 16, 1871, by the register

and receiver at Roseburg, Oregon.

Said tracts of land lie coterminous to the constructed line

of road and are particularly described as follows, to wit:

SOUTH OF BASE LINE AND WEST OF WILLAMETTE PRINCIPAL

MERIDIAN, OREGON.

Mosebiirg district, township eighteen, range tliree.

The lots numbered one, four, six, seven, eight, nine, ten,

eleven, and twelve, of section eleven, containing one hun-

dred and ninety-five acres and thirty-four one-hundredths

of an acre. The northeast quarter of the southeast quarter,

the south half of the southeast quarter, south half of the

southwest quarter, and the lots numbered one, two, three,

four, five, and six, of section fifteen, containing three hun-

dred and fifty-four acres and eight one-hundredths of

acre.

The said tracts of land as above described make the
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aggregate area of (549.42) five hundred and fortj-niue acres

and forty-two one-bundredtlJs of an acre.

Now know ye, that the United States of America, in con-

sideration of the premises and purguaut to the said act of

Congress, have given and granted, and by these jireseuts do

give and grant, unto the said Oregon Central Military Road
Company, as beneficiary of said grant to the said State of

Oregon, and to its assigns the tracts of land selected as

aforesaid and described in the foregoing.

To have and to hold the said tracts with the appurtenances

unto the said Oregon Central Military Road Company, and

to its assigns forever.

In testimony whereof, I, Chester A. Arthur, President of

the United States, iiave caused these letters to be made

patent and the seal of the General Land Office to be here-

unto affixed.

Given under my hand at the city of Washington, this

loth day of July, in the year of our Lord one thousand eight

hundred and eighty-four, and of the Independence of the

United States the one hundred and ninth.

Chester A. Arthur.
By the President:

M. McKean,
Secretary.

[seal. J
S. W. Clark,

Recorder of the General Land Office.

Exhibit I.

Department of the Interior,

General Land Office,

Washington, D. C, August , 1889.

I, W. M. Stone, Acting Commissioner of the General

Land Office, do hereby certify that the annexed copy of the

patent issued to the Oregon Central Military Wagon Eoad

Company, July 10, 1883, for lands in the State of Oregon,

is a true and literal exemplification from the record thereof

in this office.

In testimony whereof I have hereunto subscribed my
name and caused the seal of this office to be affixed at

the city of Washington on the day and year above written.

[seal. J
W. M. Stone.

Acting? Commissioner of General Land Office.
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The United States of America.

To all to whom these presents shall come, greeting:

Whereas, by the act of Congress approved July 2, 1864,

entitled "An act granting lands to the State of Oregon ^o

aid in the construction of a military road from Eugene City

to the eastern boundary of said State," " there is granted "

alternate sections of public land designated by odd numbers

for three sections in width on each side of said road; pro-

vided, that the lands hereby granted shall be exclusively

applied in the coustructien of said road and shall be dis-

posed of only as the work progresses, and the same shall be

applied to no other purpose whatever; and provided further,

that any and all lands heretofore reserved to the United

States by act of Congress, or other competent authority, be

and the same are reserved from the operation of this act,

except so far as it may be necessary to locate the route of

said road through the same, in which case the right of way

is granted.

And whereas by the act of the legislative assembly of the

State of Oregon, approved October 24, 1864, the aforesaid

grant was conferred upon the Oregon Central Military Road
Company:
And whereas, it is shown by certificates on file by the

governor of said State of Oregon, bearing date January 12,

1870, that the said Oregon Central Military road had been

completed from Eugene City to the eastern boundary of said

State of Oregon, in conformity with said act of Congress of

.July 2, 1864:

And whereas, in pursuance of the act of Congress ap-

proved June 18, 1874, entitled "An act to authorize the

issuance of patents for lands granted to the State of Oregon

in certain cases," the successor to the Oregon Central Mili-

tary Road Company has applied for a conveyance of the

title by patent to the lauds thereby granted:

And whereas, certain tracts of land have been selected

under the act aforesaid by i^eorge E. Strong, the duly

authorized land agent of the California and Oregon Land

Company, successor to the Oregon Central Military Road

Company, as shown by his original lists of selections, dated

July 22, 1878, and December 5, 1879, and certified under
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dates of July 22, 1878, and December 1, 19, 1879, by the

register and receiver at Lakevlew, Oregon.

The said tracts of land lie coterminous to the constructed

line or road and are particularly described as follows,

to wit:

SOUTH OF BASE LINE AND EAST OF THE WILLAMETTE PRINCIPAL

MERIDIAN, OREGON.

ToivoisMp thirty-nine, range seventeen.

The lots numbered one and two, the southeast quarter of

the northeast quarter, and the northenst quarter of the

southeast quarter of section three, containing one hundred

and fifty-nine acres and fifty-six one-hundredths of an acre.

All of section five, containing six hundred and thirty-nine

acres and fifty one-hundredths of an acre. All of section

nine, containing six hundred and forty acres. The north-

east quarter, the southwest quarter of the northwest quarter,

and the east half of the southeast quarter of section eleven,

containing two hundred and eighty acres. All of section

thirteen, containing six hundred and forty acres. The
northwest quarter of the northwest quarter, the south half

of the northwest quarter, the south half of the southeast

quarter, and the southwest quarter of section 23, containing

three hundred and sixty acres.

Toionship thirty-six, range twenty-five.

All of section twenty-five, containing six hundied and

forty acres.

Township thirty-six, range twenty-six.

All of section nineteen, containing six hundred and forty

acres and ninety-eight one-hundredths of an acre. The
southwest quarter, and the south half of the southeast quar-

ter of section seven, containing two hundred and forty acrea

and thirty one-hundredths of an acre. All of section sev-

enteen, containing six hundred and forty acres. All of sec-

tion twenty-one, containing six hundred and foriy acres.

All of section twenty-seven, containing six hundred and

forty acres. All of section twenty-nine, containing six hun-

dred and forty acres. All of section thirtj'-one, containing

six hundred and forty acres and ninety-eight one-hundredths
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of an acre. All of section tbirty-thiee, coutaining six hun-

dred and fortj acres.

Township thirty-seven, range twenty six.

All of section five, containing six hundred and thirty-eight

acres and eighty-eight oue-hundredths of an acre. All of

section seven, containing six hundred and forty acres and
ninety-nine one-hundredths of an acre. All of section fif-

teen, containing six hundred and forty acres. All of section

seventeen, containing six hundred and forty acres. The
north half of the northeast quarter, and the north half of

the northwest quarter of section twenty-one, containing one

hundred and sixty acres.

Toivnship thirty-six, range tioenty-eight.

All of section twenty-three, containing six hundred and

forty acres. All of section twenty-five, containing six hun-

dred and forty acres. All of section twenty-seven, contain-

ing six hundred and forty acres.

Toiaiskip thirty-five, range thirty-three.

The south half of the northeast quarter, the south half of

the northwest quarter, and the south half of section eleven,

containing four hundred and eighty acres. All of section

thirteen, cont.duing six hundred and forty acres. All of

section fifteen, containing six hundred and forty acres. All

of section twenty-tbree, containing sis hundred and forty

acres. All of section twenty-seven, containing six hundred
and forty acres. All of section thirty-five, containing six

hundred and forty acres.

Township thirty-six, range thirty-three.

All of section one, containing six hundred and forty acres

and forty-two oue-hundredths of an acre. All of section

three, containing six hundred and forty acres and forty-two

one-hundredths of an acre. All of section eleven, contain-

ing six hundred and forty acres. The north half of section

fifteen, containing three hundred and twenty acres.

Township thirty-seven , range thirty-six.

All of section one, containing six hundred and forty acres

and seventy-six one-hundredths of an acre. All of section
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three, containing six Lunclred and forty acres and sixty one-

Imndredths of an acre. > A*ll of section five, containing six

liundred and thirty-eight acres iind forty-eight one-hun-

dredths of an acre. Tiie east half of section nine, contain-

iug three hundred and twenty acres. All of section eleven,

containing six hundred and forty acres. All of section fif-

teen, containing six hundred and forty ncres. The north

half of the northeast quarter, the southeast quarter of the

northeast quarter, and the northeast quarter of the south-

east quarter of section twenty-one, containing two hundred

acres. All of section twenty-three, containing six hundred

and forty acres. The nortii half of the northeast quarter,

and the n'orth half of the northwest quarter of section

twenty-five, containing one hundred and sixty acres. The
northeast quarter of the northeast quarter of section twenty-

seven, containing forty acres.

lownship thirty-six, range thirty-six.

The east half of the northeast quarter, southeast quarter,

and the east half of the southwest quarter of section thir-

teen, containing three hundred and twenty acres. The west

half of the northwest quarter, the west half of the southwest

quarter, the southeast quarter of the southwest quarter, and

the southwest quarter of the southeast quarter of section

fifteen, containing two hundred and forty acres. All of sec-

tion twenty-one, containing six hundred and forty acres.

The south half of the northeast quarter, the south half of

the northwest quarter, the northwest quarter of the north-

west quarter, and the south half of section twenty-tinee,

containing five hundred and twenty acres. All of section

twenty-five, containing six hundred and forty acres. All of

section twenty-seven, containing six hundred and forty acres.

All of section thirty-one, containing six hundred and forty-one

acres and sixty one-hundredths of an acre. All of section

thirty-three, containing six hundred and forty acres. All of

section thirty-five, containing six hundred and forty acres.

Toionship thirty-three, range thirty-nine.

All of section thirteen, containing six hundred and forty

acres. All of section fifteen, containing six hundred and

forty acres. All of section twenty-three, containing six

hundred and forty acres.
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Township thirty-one, range forty-one.

The west half of section thirteeu, contaiuiug three hun-

dred and twenty acres. All of section seventeen, contain-

ing six hundred and forty acres.

Toivnship thirty, range forty-four.

All of section nine, containing six hundred and forty

acres. All of section fifteen, containing six hundred and

forty acres. All of section twenty-one, containing six iiun-

dred and forty acres. All of section twenty-three, contain-

ing six hundred and forty acres. The northeast quarter

and the west half of section twenty-five, containing four

hundred and eighty acres. The northeast quarter of sec-

tion twenty-seven, containing one hundred and sixty acres.

Toiunshlp thirty, range forty-five.

All of section one, containing six hundred and forty acres

and seventy-five oue-hundredths of an acre. The southeast

quarter, south half of the northeast quarter, the south half

of the northwest quarter, the east half o.f the southwest

quarter, and the lots numbered one, two, three and four of

section three, containing five hundred and sixty-three acres

and sixteen one-hundredths of an acre. The northwest

quarter, the west half of the northeast quart', the southeast

quarter of the northeast quarter, and the souf/h half of sec-

tion nine, containing six hundred acres. All of section

seventeen, containing six hundred and forty acres. All of

section nineteen, containing six hundred and forty-four

acres and twenty one-hundredths of an acre.

Township thirty, range forty-six.

The southeast quarter, the south half of the northeast

quarter, the south half of the northwest quarter, the east

half of the southwest quarter, the northwest quarter of the

southwest quarter, and the lots numbered one, two, three

and four of section one, containing five hundred and ninety-

nine acres and twelve one-hundredths of an acre. The
north half of the southeast quarter, tlie north half of the

southwest quarter, the south half of the northeast quarter,

the south half of the northwest quarter, the southwest quar-

ter of the southwest quarter, and the lots numbered one,
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two, tlu'ee and four of section three, containing five hun-

dred and eigliteen acres and sixty-seven one-hundredths of

an acre. The lot numbered one, and the south half of sec-

tion five, containing three hundred and fifty-nine acres and
fifty-nine one-hundredtlis of an acre. The southeast quar-

ter, the west half of the northeast quarter, and the west half

of section nine, containing five hundred and sixty acres.

The southwest quarter of the southwest quarter of section

eleven, containing forty acres. The northwest quarter and
the south half of the northeast quarter of section thirteen,

containing two hundred and forty acres.

Township thirty, range forty-seven.

Tlie lots numbered one, two, and three of section seven,

containing one hundred and twelve acres and eighty-six one-

hundredths of an acre.

The said tracts of land, as described in the foregoing,

make the aggregate area of (40,363.82) forty thousand three

hundred and sixty-three acres and eighty-two one-hun-

dredths of an acre.

Now know ye, that the United States of America, in con-

sideration of the premises, and pursuant to the said act of

Congress, have given and granted, and by these presents do

give and grant, unto tlie said Oregon Central Militai-y Road
Company, as beneficiary of said grant to the said State of

Oregon, and to its assigns, the ti'acts of land selected as

aforesaid and described in tlie foregoing.

To have and to hold the said tracts with the appurte-

nances unto the said Oregon Central Military Road Com-
pany and to its assigns forever.

In testimony whereof I, Chester A. Arthur, President of

the United States, have caused these letters to be made
patent, and the seal of the General Land Office to be kere-

unto affixed.

Given under my hand at the city of Washington, this

tenth day of .luly, in the year of our Lord one thousand

eight hundred and eighty-three, and of the Independence

of the United States the one hundred and eighth.

[seal.] Chester A. Arthur.

By the President

:

W. H. Crook, Secretary.

Wm. H. Walker,
Recorder of the General Land Office ad interim.
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Exhibit J.

Tlie Oregon Central Military Road Company to B. J. Pengra.

This indenture made nnd entered into at the city of Port-

laud, Multnomah County, in the State of Oregon, this 12tli

day of May, a.d. 1874, between the "Oregon Central Military

Road Company," a corporation incorporated, organized, and
existing under the laws of the State of Oregon, party of the

first part, and B. J. Pengra, of the said State of Oregon,

party of the second parr, witnesseth, that the said party of

the first part, "The Oregon Central Military Koad Com-
pany" corporation as aforesaid, in consideration of one dol-

lar and other considerations, it hereunto moving and to it

in hand paid by the party of the second part, the receipt

whereof is hereby acknowledged, has aliened, released,

granted, bargained, and sold and does hereby alien, release,

grant, bargain, sell, and convey unto the said B. J. Pengra,

the party of the second part, his heirs and assigns, the undi-

vided one-half of all the right, title, and interest of the said

party of the tirst part iu and to all the lands lying and being

in the State of Oregon granted or intended to be granted to

the State of Oregon by the act of Congress approved July

2nd, 1864, entitled "An act granting lands to the State of

Oregon to aid in the construction of a military road from

Engene City to the eastern boundary of said State and by

an act of Congress approved December 26, 1866, entitled

" An act to amend an act entitled an act granting lands to

the State of Oregon to aid in the construction of a military

road from Eugene City to the eastern boundary of said State

and granted by the State of Oregon to the said Oregon Cen-

tral Military Road Company by an act of the legislative

assembly of said State of Oregon, approved October 24,

1864, entitled " An act donating certain lands to the Ore-

gon Central Military Road Company," whicli several acts

are hereby made parts hereof, and the undivided one-half

of the right, title, and interest of said party of the first part

to said grant of land under the several acts aforesaid,

whether listed and appi'oved or otherwise; also the un-

divided one-half of all future right, title, interest, claim,

property, and demand which the party of the first part may
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at any time liereafter acquire to any lands by virtue of an

further conapliaoce with the requirements of said acts of

Congress, together with the hereditaments and appurten-

ances, reserving and excepting from this conveyance, how-

ever, all sales of said lands heretofore made by the party of

the first part, not exceeding seven thousand acres, and also

reserving and excepting from this conveyance the right of

way granted by said first-mentioned act of Congress to the

said State of Oregon through the lands of the United States

and also a right of way one hundred feet in widtb upon each

side of the center line of the travelled road of the party of

the first part wherever the same runs through or is con-

structed or located upon the lands granted by said act of

Congress, together with suitable and sufficient grounds, to

be selected by the party of the first part or its assigns, for

the purposes of toll-houses, depot grounds, water-tanks,

switches, warehouses, or turnouts for a railroad should one

be constructed over said route: To have and to hold the

lands hereby granted unto the said party of the second part,

his heirs, and assigns, forever, subject to the reservations

hereinbefore contained and subject also to the covenants,

conditions, and reservations hereinafter contained.

And whereas the governor of the State of Oregon within

the time limited by law certified to the Secretary of the In-

terior that the road of the party of the first part had been

constructed for the distance of about jc-lGO miles, and

whereas the amount of about 303,000 acres of land under

said grant has been listed in accordance with law and the

lists approved by the Secretary of the Interior, as will more

fully appear by reference to said lists from one to twelve

inclusive now on file in the office of the Secretary of State

of the State of Oregon, and whereas as the United States

surveys shall be extended along the line of said road it will

be necessary for the owners of said grant to select, list, and

cause to be approved the lands through which the said

party of the first part or its assigns will be entitled under

said acts, and whereas such selection, listing, and approval

is attended with costs and expenses, this conveyance is

upon the express condition and the said party of the second

part hereby covenants for himself and his assigns that if
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said party of the first part shall remain the owner of such

remaining uuclivided one-h ilf of said grant or any portion

thereof the listing of the unlisted portion of said grant shall

be made under the supervision of the party of the first part

and in any event the said party of the second part, his heirs

or assigns, shall bear and pay the one-half of ail costs and

expenses of selecting, listing, and procuring the approval

of said lands hereby conveyed shall be and remain subject

to such costs and expenses. And whereas said lands so far

as listed and approved are subject to taxation it is hereby

agreed that the said party of the second part, his heirs and

assigns, shall promptly pay one-half of all taxes hereafter

legally assessed against the said lands or any of them, so

as not to involve the remaining one-half in costs, expenses,

or litigation.

And if the said party of the first part shall so demand at

any time after the expiration of sixty days from the date

hereof said hinds shall be valued, graded, and placed in

the market for sale in the manner following, that is to say,

the said "Oregon Central Military Road Company shall

select one appraiser and said party of the second part shall

select one appraiser to go upon said lands and ascertain the

quality and value thereof and grade said lands and fix the

price at which the same may be sold, and if such two ap-

praisers shall fail to agree upon the price to be fixed upon

said lands the two may choose a third to act with them, who
shall in like manner proceed to ascertain the value of said

lands, and thereafter any two of such three appraisers may
fix and determine tiie value of said lands, and thereupon, if

either party desire it, such lands shall be ofi'ered for sale

for the price so agreed upon and sales may be negotiated

by the said party of the first part, its officers or agents,

and by the party of the second part, his heirs, assigns,

agents, or attorneys at the price so fixed, and the convey-

ance therefor shall be executed at the office of the company
at Portland, Oregon, and the party of the second part, his

heirs or assigns, shall constitute some person residing at

the city of Portland, Oregon, an attorney in fact, with full

power under the laws of Oregon to execute all necessary

deeds for said lands, and the proceeds of such sales, after
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deducting the costs and expenses of sales and conveyancing

without commissions to either party, shall be divided

equally between the party of the jfirst part or its assigns

and the party' of the second part, his heirs or assigns.

Provided, however, that if the said party of the second

part shall, after being notified for thirty days that the party

of the first part has selected such appraiser upon its part,

shall neglect or fail to select such appraiser on his part, his

heirs or assigns shall be deemed to have waived the right

to appoint such appraiser, and such neglect shall be

deemed a consent that the appraiser so selected by Ihe party

of the first part shall act alone in making such appraisements

and fixing the prices of said lands, and thereupon said single

appraiser may proceed to ascertain the value of said lands

and fix the value and price thereof, and thereupon said

lands shall be sold at such price, in the manner hereinbefore

specified, and the partj^ of the first part shall pay the one-

half of the costs and expenses of such appraisement and

valuation, and the party of the second part shall pay one-

half of such costs and expenses.

And it is further covenanted and agreed that neither the

party of the first part, its successors or assigus, nor the

party of the second part, his heirs or assigns, shall, within

five years from the date hereof, without the consent of the

other party, his or its heirs, successors, or assigus first had,

institute or maintain any suit or proceeding in any of the

courts of the State of Oregon, or of the United States

within the State or district of Oregon, for a partition, divi-

sion, or sale of said lands, and this covenant shall be a

complete defense to any such suit or proceeding. The party

of the first part covenants with the party of the second

part, his heirs or assigus, upon demand of the party of the

second part, his heirs or assigns, at any time before the dis-

solution of the party of the first part, to execute to the

party of the second part, his heirs or assigns, any proper

assignment, release, or quit-claim deed, or other instrument

in writing at the proper cost of the party of the second part,

his heirs or assigns, necessary or proper to carry out or

effectuate the object of this conveyance, to wit, the convey-

ance to the party of the second part of the undivided one-
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half of the title and interest of the party of the first part

in and to the grant of lands made by said several acts of

Congress and of the legislative assembly of the State of

Oregon, or which said party of the second part, his heirs or

assigns, shall be advised by counsel learned in the law to be

so necessary or proper for the parpose aforesaid.

In witness whereof the said party of the first part has

caused its corporate seal to be affixed to these presents, and

ti)e same to be signed by its president and secretary by

resolution of the board of directors thereof, at the city of

Portland, Multnomah County, in the State of Oregon, this

12th day of May, ad. 1874.

[seal.] The Oregon Central Militaey Eoad Co.,

By Theo. Wygant, President.

The Oregon Central Military Eoad Co.
,

By John M. Drake, Secretary.

Executed in presence of

—

J. N. Dolph,

Wm. H. WATKINS.

State of Oregon,
I

Multnomah County, f

Be it remembered that on this 12th day of May, 1874, be-

fore me, the undersigned, a notary public in and for said

county and State, personally appeared Theo. Wygant,
president of The Oregon Central Military Road Company,
and John M. Drake, secretary of The Oregon Central Mili-

tary Eoad Company, whose names are subscribed to the

foregoing instrument as parties thereto personally known to

me to be the individuals described in and who executed the

said instrument, and they severally acknowledged to me
that he, the said Theo. Wygant, as president, and he the

said John M. Drake, as secretar}' of the said Oregon Cen-

tral Military Road Company, executed the same as and for

the act and deed of The Oregon Central Military Road
Company freely and voluntarily and for the uses and pur-

poses therein mentioned; and the said John M. Drake being

by mr duly sworn did depose and say that he is the secre-

tary of the said Oregon Central Military Eoad Company,
and resides at Portland, Oregon; that he is the legal cus-

todian of and is acquainted with the corporate seal of said
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company; that the seal affixed to the foregoing deed is such

corporate seal; that the 'same was so affixed by him as

secretary of said company on the 12th day of May, 1874, by
order of the board of directors of said company, and that he

signed his name as secretary to said conveyance by the like

order of said board of directors.

In witness whereof I have hereunto set my name and

affixed my seal of office the day and year first above written.

[seal.] James A. Smith,

Notary Public in & for Oregon.

Filed and recorded May 14, 1874.

Joel Waee, Co. Clk.

State of Oeegon,
[

County of Lane,
j

I, Joel Ware, county clerk of Lane County, Oregon,

hereby certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J,"

page 264, on May 14, 1874, Lane County records of deeds,

and that it is a true, full, and complete copy, and the whole

thereof of said original.

Witness my hand and official seal this 17 day of August,

1889.

[seal.] Joel Ware, Clerk.

By W. R. McCoRNACK, Deputy.

Exhibit '' K."

0. C. M. Road Co. to B. J. Pengra.

This indenture, made and entered into this 12 day of

October, a.d. 1874, between The Oregon Central Military

Road Company, a corporation duly incorporated, organized,

and existing under the laws of the State of Oregon, having

its principal office and place of business at Portland, Mult-

nomah Co., State of Oregon, the party of the first part, and

B. J. Pengra, of Lane County, in the State of Oregon, the

])arty of the second part, witnesseth, that the said party of

the first part. The Oregon Central Military Road Company,

corjjoration as aforesaid, in consideration of the sum of

seventy-five thousand dollars to it in hand paid by the party

of the second part, the receipt whereof is hereby acknowl-

edged, has aliened, remised, released, granted, bargained,
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and sold, and by these presents it does alien, remise, re-

lease, grant, bargain, and sell, and convey unto the said

party of the second part, his heirs and assigns, all the right,

title, and interest of the said party of the first part in and

to all the lands lying and being in the State of Oregon,

granted or intended to be granted to the State of Oregon

by act of Congress approved July 2d, 1864, entitled "An
act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the eastern

boundary of said State," and by an act of Congress ap-

proved December 2G, 1866, entitled "An act to amend an

act entitled 'An act granting lands to the State of Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundar}' of said State,' "and granted

or intended to be granted by the State of Oregon to the said

Oregon Central Military Road Company by an act of the

legishitive .-issembly of said State approved October 24th,

1864, entitled " An act donating certain lands to the Oregon

Central Military Road Company, which several acts are

hereby made a part hereof, and all the right, title, and in-

terest acquired by the party of the first part, under the said

several acts hereinbefore referred to, and also all future

right, title, and interest, claim, property, and demand which

the party of the first part may at any time hereafter acquire

to any lands by virtue of any further compliance with the

requirements of said acts or otherwise (but said party of the

first part does not undertake, covenant, or agree to perform

any act or thing in that behalf, or assume any obligation

therein), together with the appurtenances. It is the inten-

tion of the party of the first part to convey to the party of

the second part the undivided one-half of all right, title, and

interest acquired by it under said acts, being its remaining

interest in and to the premises hereinbefore described, to-

gether with any and all future interest that it may hereafter

acquire by virtue of any further compliance with any of said

several acts referred to, reserving and excepting from this

conveyance, however, all sales of lands heretofore made by
the party of the first part, not exceeding the undivided half

and seven thousand acres; and also reserving and excepting

from this conveyance the wagon-road of the party of the
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first part leading from Epgene City by way of tbe Middle

Fork of the Willamette River to the eastern boundary of

the State, and the right of way granted by tlie said first-

mentioned act of Congress to the said State of Oregon
through the lands of the United States, and also a right of

way for one hundred feet in width upon each side of the

center line of the road of the party of the first part wherever

the same runs through or is constructed or located upon the

lands granted by said acts of Congress, together with

suitable and sufficient grounds, to be selected by the party

of the first part, or its assigns, for the purpose of toll-houses,

depots, grounds, water-tanks, switches, warehouses, or tun-

nels for a railroad, should the same be constructed over said

route.

To have and to hold the lands hereby granted unto the

said party of the second part, his heirs and assigns, forever,

subject to the reservations hereinbefore contained. And
the party of the second part hereby assumes and covenants

to pay all taxes that are due or to which said premises are

liable for the present fiscal year.

In witness whereof the said party of the first part has

caused its corporate seal to be affixed to these presents and

the same to be signed by its president and secretary by

resolution of its board of directors thereof at the city of

Portland, Multonomah County, State of Oregon, this 12th

day of October, 1874.

The Oregon Central Military Egad Co.,

By Theo. Wygant, President.

The Oregon Central Military Road Co.,

[Seal] By John M. Drake, Secretary.

Executed in presence of

—

J. N. DOLPH,

Joseph Simon.

State of Oregon,
}

County of Multonomah, f

Be it remembered that on this l'2th day of October, 1874,

before me, the undersigned, a notary public in and for the

said county of Multonomah and State of Oregon, duly com-

naissioned and qualified, personally came Theo. Wygant,

president of the Oregon Central Military Road Company,
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aud John M. Drake, secretary of the Oregon Central Mili-

tary Road Company, whose names are subscribed to the

foregoing indenture as parties thereto, and as the president

and secretary of said Oregon Central Military Eoad Com-
pany, both personally known to me to be the individuals

named and described in and who executed the same in-

denture, and they severally acknowledge that he, the said

Theo. Wj'gant, as president, and he, the said John M.
Drake, as secretary of the Oregon Central Military Eoad
Company, executed the foregoing conveyance as and for the

act and deed of the said Oregon Central Military Road
Company freely and voluntarily and for the uses and pur-

poses therein mentioned, and the said John M. Drake,

being by me duly sworn, did depose and say that he is the

secretary of the Oregon Central Military Road Company,

and resides at Portland, Oregon; that he is the legal custo-

dian of and has in his possession and is acquainted with

the corporate seal of the said Oregon Central Military

Road Company; that the seal aflSxed to the foregoing con-

veyance is such corporate seal, and that the same was so

affixed by him as secretary of said company on the 12th

day of October, 1874, by order of the board of directors

of said company; and that he signed his name as secretary

thereto by the like order of said board of directors.

In witness whereof I have hereunto set my hand and

affixed my official seal the date above written.

[Seal] Joseph Simon,

Notary Public for Oregon.

Filed and recorded October 20, 1874.

Joel Ware, Co. Clk.

State of Oregon,
}

County of Lane, f

I, Joel Ware, county clerk of Lane County, Oregon, here-

by certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J,"

pages 379, recorded October 20, 1874, in Lane County

records of deeds, aud that it is a true, full, and complete

copy, aud the whole thereof of said original.



1)2 UNITED STATES VS. CAL. & OREG. LAND CO.

Witness my hand and official seal tliis 17tli day of

August, 1889.

[Seal] Joel Ware, Clerk.

By W. R. McCoruack, Deputy.

Exhibit "L."

B. J. Pengra to G. W. Colby et al.

This indenture, made and entered into this loth day of

May, A. D. 1874, by and between B. J. Pengra and C. E.

Pengra, his wife, of Lane County, State of Oregon, the par-

ties of the first part, and G.W.Colby, of Butte, Butte County,

in the State of California, John Boggs, of Colusa County, in

said State, N. D. Rideout, of Yuba County, State aforesaid,

W. H. Parks and E. F. Parks, of said Yuba County, Edgar

Mills, of Sacramento County, in said State, E. B. Pond, of

San Francisco, Nicholas Lenuing, of said San Francisco,

W. C. Belcher, of Marysville, California, and F. B. Simp-

son, of the city of Oakland, Alameda County, in the said

State of California, the parties of the second part, witness-

eth, that in consideration of the sum of one hundred thous-

and dollars gold coin of the United States to them in hand

pal , the receipt whereof is hereby acknowledged, the said

parties of the first part have aliened, released, granted, bar-

gained, sold, and by these presents do alien, release, grant,

bargain, sell, and convey unto the said parties of the sec-

ond part, their heirs and assigns, in the proportions herein-

after specified, the equal undivided one-half of all and

singular of lands lying and being in the State of Oregon,

granted or intended to be granted to the State of Oregon by

act of Congress approved July 2d, 1864, entitled "An act

granting lands to the State of Oregon to aid in the construc-

tion of a military road from Eugene City to the eastern

boundary of said State," and by an act of Congress ap-

proved December 26, 1866, entitled "An act to amend an

act entitled an act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of the State," and granted by the

State of Oregon to the said Oregon Central Military Koad

Company by an act of the legislative assembly of said State

approved October 24, 1864, entitled "An act donating cer-
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tain lands to the Oregon Central Military Road Company,

and the undivided one-half of the right, title, and interest

acquired by the said Oregon Central Military Road Com-

pany to said grant of lands under the several acts aforesaid,

whether listed and approved, or otherwise. Also the undi-

vided one-half of all future right, title, interest, claim,

property, and demand which the said Oregon Central Mili-

tary Road Company may at any time hereafter acquire to

any lands by virtue of any further compliance with the

requirements of said acts of Congress, together with the

hereditaments and appurtenances. Reserving and except-

ing from this conveyance however all sales of said lands

heretofore made by the said Oregon Central Military Road

Company, not exceeding seven thousand acres. And also

reserving and excepting from this conversance the right of

way granted by said first mentioned acts of Congress to the

said State of Oregon through the lands of the United States,

and also a right of was for one thousand feet in width upon

each side of the center line of the travelled road of the said

Oregon Central Military Road Company wherever the same

runs through or is constructed or located upon the lands

granted by said acts of Congress, together with suitable

and sufficient grounds for the purpose of toll houses, depot

grounds, water tanks, switches, warehouses, or turn-outs

for a railroad should one be constructed over said route: to

have and to hold all and singular the lauds and remises

hereby conveyed, to wit, said undivided one-half of all the

above-described grant of land listed and to be listed and all

the right, title, and interest of the party of tiie first part

therein, together with all and singular the hereditaments

and appurtenances thereunto belonging, unto the said par-

ties of the second part, their heirs and assigns forever, as

tenants in common thereof, in the following proportion,

that is to say: to the said G. W. Colby, John Boggs, N. D.

Rideout, Edgar Mills, E. B. Pond, Nicholas Lenning, W. H.

Parks, W. C. Belcher, and F. B. Simpson, each an undi-

vided one-tenth part of said undivided one-half thereof and

to the said W. H. Parks and R. F. Parks jointly a like un-

divided one-tenth of said undivided one-half thereof free

from all claim, interest, right, or demand of the said parties
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of the first part of, in, or to the sjime, but subject neverthe-

less to all and singular thij reservations, covenants, and con-

ditions contained in the deed of conveyance of the lands

herein described and conveyed, heretofore executed by the

Oregon Central Military Road Company to the said B. J.

Pengra, dated May 12, 1874. The lands hereby granted

and conveyed or intended to be conveyed are the same lands

designated and described in the above-mentioned deed from

the Oregon Central Military Eoad Company to the said

B. J. Pengra, and all and singular the right, title, and inter-

est acquired by the parties of the first part herein or to

said lauds is hereby intended to be conveyed to the parties

of the second part herein, subject, however, to the said

covenants and conditions, reservations, and exceptions

therein contained.

In witness whereof the parties of the first part have here-

unto set their hands and seals the date above written.

B. J. Pengra. [seal]

C. E. Pengra. [seal]

Executed in presence of

—

Joel Ware,

A. S. McClure.

State or Oregon, \
County of Lane, j

This certifies that on this 15th day of May, a.d. 1874, be-

fore me, the undersigned, a county clerk in and for said

county and State, personally appeared B. J. Pengra and.

C. E. Pengra, his wife, to me personally known to be the

identical persons described in and who executed the fore-

going conveyance, and acknowledged to me that they exe-

cuted the same, and the said C. E. Pengra, wife of the said

B. J. Pengra, on a private examination by me made sepa-

rate and apart from her said husband, acknowledged to me
that she executed the same freely and voluntarily and with-

out fear or compulsion from any one.

In witness whereof I have hereunto set ray hand and offi-

cial seal this 15th day of May, a. d. 1874.

Joel Ware, [seal]

County Clerk.

Recorded May 15, 1874, Joel Ware, Co. Clk.
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State of Oregon, [
Couuty of Lane, f

I, Joel Ware, county clerk of Lane County, Oregon,

hereby certify that I have compared the foregoing transcript

with the original deed as recorded in deed book "J," page

268, recorded May 15th, 1874, Lane County records of deeds,

and that it is a true, full, and complete copy, and the whole

thereof, of said original.

Witness my hand and official seal this 17th day of August,

1889.

[seal] Joel Ware, Clerk.

By W. R. McCornack, Deputy.

Exhibit M.

B. J. Pengra to G. W. Colby et al.

This indenture, made and entered into this 15th day of

October, a. d. 1874, by and between B. J. Pengra and C. E.

Pengra, his wife, of Lane County in the State of Oregon,

the parties of the first part, and G. W. Colby, Nicholas

Lenning, E. B. Pond, J. M. Peck, Isaac Allen, B. F. Baker,

M. P. Jones, C. H. Holbrook, W. C. Belcher, N. D. Ride-

out, and Isaac Lohamn, all of the State of California, the

parties of the second part, witnesseth : That in considera-

tion of the sum of one hundred thousand dollars, gold coin

of the United States, to them in hand paid, the receipt

whereof is hereby acknowledged, the said parties of the first

part have aliened, released, granted, bargained, sold, and
by these presents they do alien, release, grant, bargain, sell,

and convey unto the said parties of the second part, their

heirs and assigns, in proportions liereafter specified, the

equal undivided one-half (|) of all and singular the lands

lying and being in the State of Oregon granted or intended

to be granted to the State of Oregon by act of Congress, ap-

proved July 2d, 1864, entitled "An act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,"

and by an act of Congress, approved Dec. 26, 1866, entitled

"An act to amend an act granting lands to the State of

Oregon in the construction of a military road from Eugene
City to the eastern boundary of said State, and granted or
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intended to be granted by^the State of Oregon to the Cen-
tral Military Eoad Company by an act of the legislative

assembly of said State, approved Oct. 21tb, 1864, entitled

An act donating certain lands to the Oregon Central Mili-

tary Eoad Company, whether listed or to be listed, which

several acts are hereby made part hereof. And all the

right, title and interest acquired by the parties of the first part

under a certain conveyance executed to said B. J. Pengra by
said Oregon Central Military Road Company upon the 12th

day of October, a. d. 1874, or otherwise in and to said lands,

and all dower and right of dower of said C. E. Pengra, and
also all the right, title, and interest which may be hereafter

acquired by the said parties of the first part and to which
they may become entitled by any farther compliance with

the requirements of said acts or either of them by said

Oregon Central Military Road Company. Reserving and
excepting, however, the lands heretofore sold by said corn-

pan}' not exceeding seven thousand acres. Also reserving

and excepting from this conveyance the right of way granted

by said just-mentioned act of Congress to the State of Ore-

gon through the lands of the United States and also a right

of way for one hundred feet in width upon each side of the

center line of the traveled road of the said Oregon Central

Military Road Company wherever the same runs through or

is constructed or located upon the lands granted by said

acts of Congress, together with suitable and suflScient

grounds to be selected by the said Oregon Central Military

Road Company its successors and assigns for the purpose

of tollhouses, depots, grounds, water-tanks, switches, ware-

houses, or turnouts for a railroad, should one be constructed

over said route. To have and to hold all and singular th »

lands and premises hereby conveyed, to wit, said undivide 1

one-half of all the above-described grant of lands listed and
to be listed, and all the right, title, and interest of the party

of the first part therein.

Together with all and singular the tenements, herediti-

ments, and appurtenances belonging unto the said parties

of the second part, in the following proportions, that is to

say: To the said G. W. Colby, four-twentieths; to the said

Nicholas Lenning, E. B. Pond, J. M. Peck, Isaac Allen, B.
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F. Baker, and M. P. Jones, two-twentieths each; and to the

said C. H. Holbrook, W. C. Belcher, N. D. Eideout, and

Isaac Lohman, one-twentieth each, from all claim and de-

mand of the parties of the first part and all persons claim-

ing under them.

In witness whereof the parties of the first part have here-

unto set their hands and seals the day and date first above

written.

B. J. Pengka. [Seal]

C. E. Pengka. [Seal]

In presence of

—

P. G. KiocH,

E. V. Pengra.

State of Oregon, )

County of Marion,
j

Be it remembered that on this 15th day of October, a. d.

1874, personally came before me, B. J. Pengra, and C. EL

Pengra, his wife, known to me to be the persons described

in and who executed the foregoing deed, and acknowledged

to me that they executed the same, and the said C. E.

Pengra, upon a private examination separate and apart from
her husband, acknowledged that she executed the same
freely and voluntarily and without fear or compulsion from

any one. In testimony whereof I have hereunto set my hand
and aflSxed my notarial seal the day and year above written.

[Seal] Peter G. Koch,

Notary Public, Marion County, Or.

Recorded Oct. 21, 1874.

Joel Ware, Co. Clk.

State of Oregon,
}

County of Lane. [
^^'

I, Joel Ware, county clerk of Lane County, Oregon, hereby

certify that I have compared the foregoing transcript with the

original deed as recorded in deed book "J," page 382, re-

corded Oct. 21st, 1874, Lane County records of deeds, and
that it is a true, full and complete copy, and the whole

thereof of said original.
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Witness my hand and official seal this 17 dav of August,

1889.

[Seal] Joel Ware, Clerk,

By W. R. McCoroack, Deputy.

Exhibit "N."

This indenture, made and entered into this day of

A. D. 187 by and between G. W. Colby and C. A.

Colby, hi3 wife, of Butte County, W. H. Parks and Annie

W. Parks, his wife, and N. D. Eideout and Phebe M.
Rideout, his wife,[and W. C. Belcher, of Yuba County, John
Boggs and Lou E. Boggs, his wife, of Colusa County, Edgar

Mills and Maggie M. Mills, his wife, and Piobert Hamilton

and Mary Hamilton, his wife, and James Carolan and Emily

Carolan, his wife, of Sacramento County Nicholas Lunning,

and E. B. Pond and Sarah C. Pond, his wife, and M. P.

Jones and Flora D. Jones, his wife, and Isaac Allen, of the

city and county of San Francisco, T. B. Simpson and Mary
H. Simpson, his wife, and OrrinGowell and KateE. Gowell,

his wife, and B. F. Baker and Mary B. Baker, his wife, of

Oakland in Alameda County, and Isaac Lohman and Fanny
E. Lohman, of San Francisco, and J. M. Peck and

of San Francisco County, E. F. Parks and Thedera E.

Parkes, his wife, of the city and county of San Francisco,

all in the State of California, and A. D. Breed and of

County, State of
,
parties of the first part,

and the California and Oregon Land Company, a corporation

doing business in the State of California and Oiegon, and

having its principal place of business in the city of Sau

Francisco, State of California, party of the second part.

Witnesseth : That in consideration of one dollar to each of

us in hand paid the said parties of the first part have aliened,

released, granted, bargained, sold, and by these presents do

alien, release, grant, bargain, sell, and convey unto the said

party of the second part, its successors and assigns forever,

all and singular those certain lands lying and being in the

State of Oregon, granted or intended to be granted to the

State of Oregon by act of Congress approved July 2ud,

1864, entitled "An act granting lands to the State of Oregon,

to aid in the construction of a military load from Eugene
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City to the eastern boundary of said State," and by an act

of Congress approved December 26tb, 1866, entitled "An
act to amend an act entitled an act granting lands to the

State of Oregon to aid in the construction of a military road

from Eugene City to tl)e eastern boundary of said State,'

and granted by the State of Oregon to the said Oregon Cen-

tral Military Road Company by an act of the legislative

assembly of said State approved October 24th, 1864, entitled

"An act donating certain lands to the Oregon Central Mili-

taiy Eoad Company," and all the rights, title, and interest

acquired by the said Oregon Central Military Eoad Com-
pany to said grant of lands under the several acts aforesaid

whether listed and approved or otherwise. And also all the

right, title, and interest which may be hereafter acquired

by the said parties of the first part or their grantors by vir-

tue of any further compliance with the requirements of said

acts or any or either of them by said Oregon Central Mili-

tary Road Company. Reserving and excepting, however,

the lands heretofore sold by said Oregon Central Military

Road Company not exceeding seven thousand acres. And
also reserving and excepting from this conveyance the right

of way grant by said first mentioned act of Congress to the

said State of Oregon through the lands of the United States.

And also a right of way for one hundred feet in width upon

each side of the center line of the traveled road of the said

Oregon Central Military Road Company whereof the same

runs through or is constructed or located upon the lands

granted by said acts of Congress, together with suitable and

sufiicient grounds to be selected by the said Oregon Cen-

tral Military Road Company, its successors and assigns, for

the purpose of toll houses, depot grounds, water tanks,

switches, warehouses, or turnouts for a railroad, should one

be constructed over said route. To have and to hold all

and singular the lands and premises hereby conveyed, to wit,

all of the lands of said grant, whether listed or to be listed

to said State of Oregon or to said Oregon Central Military

Road Company, and all the right, title and interest of the

parties of the first part acquired or to be acquired in the

premises hereinbefore described unto the party of the sec-

ond part, its successors and assigns forever.
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Together with all and singular the hereditaments and ap-

purtenances thereunto belonging or in any wise appertaining.

In witness whereof the parties of the first part have here-

unto set their hands and seals the day and year in this

indenture first written.

G. W. Colby. [Seal] Frora D. Jones. [Seal]

C. A. Colby. [Seal] B. F. Baker. [Seal]

W. H. Pakks. [Seal] Mary B. Baker. [Seal]

Annie W. Parks. [Seal] T. B. Simpson. [Seal]

N. D. ElDEOUT. [Seal] Mary H. Simpson. [Seal]

Phebe M.Eideout. [Seal] Theodora E. Parks. [Seal
1

Edgar Mills. [Seal] K. F. Parks. [Seal]

Maggie M. Mills. [Seal] Orrin Gowell. [Seal]

Isaac Allen. [Seal] Kate E. Gowell. [Seal]

W. C. Belcher. [Seal] John M. Peck. [Seal]

E. B. Pond. [Seal] James Carolan. [Seal]

Sarah C. Pond.
1
Seal] Emily Carolan. [Seal]

iSAAC LOHMAN. [Seal] Nicholas Lunning. [Seal]

Fannie E. Lohman. [Seal] Egbert Hamilton. [Seal]

John Boggs. ( Seal] Mary Hamilton. [Seal]

M. p. Jones. [Seal] Lou E. Boggs. [Seal]

State of California, ]

City and County of San Francisco, f

On the third day of March, a. d. one thousand eight hun-

dred and seventy-seven, beforeme. the undersigned, aconamis-

sioner of deeds for the State of Oregon, residing in the city

and county of San Francisco, California, duly commissioned

and sworn, personally appeared Edgar Mills and Maggie M.
Mills, his wife, E. B. Pond and Sarah C. Pond, his wife,

Isaac Allen, W. C. Belcher, Isaac Lohman and Fannie E.

Lohman, his wife, John Boggs, M. P. Jones and Flora D.

Jones, his wife, B. F. Baker and Mary B. Baker, his wife,

and on the twenty-third day of March, a. d. one thousand

eight hundred and eighty-seven, personally appeared T. B.

Simpson and Mary H. Simpson, his wife, E. F. Parks and

Theodora E. Parks, his wife, Orrin Gowell and Kate E.

Gowell, his wife, and on the twenty-seventh day of March,

a.d. one thousand eight hundred and seventy-seven, per-

sonally appeared John M. Peck, and on the ninth day of
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April, A. D. one thousand eight hundred and seventy-seven,

personally appeared James M. Carolan and Emily Carolau,

his wife, and Nicholas Lunning, personally known to me to

be the identical individuals described in and who executed

the foregoing instrument, and whose names are subscribed

to the foregoing instrument, and they severally acknowl-

edged to me that they executed ihe same freely and voluu-

untarily and for the uses and purposes therein mentioned,

and the said Maggie M. Mills, wife of the said Edgar Mills,

and the said Sarah A. Bond, wife of the said E. B. Pond,

and the said Fannie E. Lohman, wife of the said Isaac Loh-

man, and the said Frora D. Jones, wife of the said M. P.

Jones, and the said Mary B. Baker, wife of the said B. F.

Baker, and the said Mary H. Simpson, wife of the said F.

B. Simpson, and the said Theodora E. Parks, wife of R. F.

Parks, aforesaid, and the said Kate E. Gowell, wife of Orrin

Gowell aforesaid, and the said Emily Carolan, wofe of James
W. Carolan aforesaid, upon a private examination, severally

separate aod apart from their respective husbands aforesaid,

each acknowledged to me that she executed tlie foregoing

instrument freely and voluntarily and without fear or com-

pulsion of her husband or of any one.

In witness whereof I have hereunto set my hand and offi-

cial seal this ninth day of April, A. d. one thousand eight

hundred and seventy-seven.

[Seal] William Harney,

Commissioner of Deeds for the State of Oregon, residing in

San Francisco, California.

State of California, )

County of Yuba. I

On this 8th day of January, a. d. 1877, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared W. H. Parks and

Annie W. Parks, his wife, known to me to be the persons

whose names are subscribed to the within instrument, and

they acknowledged to me that they duly executed the same;

and the said Annie W. Parks, wife of the said W. H. Parks,

upon a private examination separate and apart from her

husband, acknowledged to me that she executed the same
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freely and voluutarily and without fear or compulsion from

any one. *

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. K. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California.
}

County of Yuba. (

On this 20th day of January, a. d. 1877, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared G. W. Colby and C
A. Colby, his wife, known to me to be the persons whose

names are subscribed to the within instrument, and they

acknowledged to me that they executed the same. And
the said C. A. Colby, wife of the said G. W. Colby, upon a

private examination separate and apart from her husband,

acknowledged to me that she executed the same freely and

voluntarily and without fear or compulsion from any one.

In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. E. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California,California,
[

County of Yuba, j

On this 8th day of January, A. D. 1887, before me, L. R.

Sellon, a commissioner of deeds for the State of Oregon,

residing in Marysville, State of California, duly commis-

sioned and sworn, personally appeared N. D. Rideout and

Phebe M. Rideout, his wife, known to me to be the persons

whose names are subscribed to the foregoing instrument,

and they acknowledged to me that they duly executed the

same. And the said Phebe M. Rideout, wife of the said N.

D, Rideout, upon a private examination separate and apart

from her husband, acknowledged to me that she executed

the same freely and voluntarily and without fear or compul-

sion from any one.
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In witness whereof I have hereunto set my hand and

affixed my official seal the day and year in this certificate

above written.

[Seal] L. E. Sellon,

Commissioner of Deeds for Oregon, Marysville, California.

State of California, )

r SS
County of Sacramento, j

On this eleventh day of April, a. d. 1877, before me, Ed-
ward Cadwalader, a commissioner of deeds for the State of

Oregon, residing in Sacramento, State of California, duly

commissioned and sworn, personally appeared Robt. Ham-
ilton and Mary Hamilton, his wife, known to me to be the

persons whose names are subscribed to the within instru-

ment, and they acknowledged to me that they duly executed

the same. And the said Mary Hamilton, wife of the said

Robt. Hamilton, upon a private examination separate and
apart from her husband, acknowledged to me that she exe-

cuted the same freely and voluntarily and without fear or

compulsion from any one.

In witness whereof I have hereunto set ray hand and
affixed my official seal the day and year in this certificate

above written.

[Seal
|

Edw. Cadwalader,
Commissioner of Deeds for Oregon, Sacramento, California.

State of Oregon, )

City and County of San Francisco, j

^^'

On this twenty-seventh day of April, a. d. 1877, before

me, the undersigned, a commissioner of deeds for the State

of Oregon, residing in San Francisco, California, duly com-
missioned and sworn, personally appeared Lou E. Boggs,
wife of John Boggs, known to me to be the person described

in and who executed the foregoing instrument, and ac-

knowledged to me that she executed the same freely and
voluntarily and for the u.ses and purposes therein mentioned;
and the said Lou E. Boggs, wife of the said John Boggs, on
a private examination separate and apart from her husband,
acknowledged to me that she executed the same freely and
voluntarily and for the uses and purposes therein mentioned
and without fear or compulsion from any one.
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In witness whereof I have hereunto set my hand and offi-

cial seal this twenty-seven tli day of April, A. D. 1877.

[SealJ William Harney,

Commissioner of Deeds for the State of Oregon, residing in

San Francisco, California.

State of Oregon,
[

County of Lane,
j

I hereby certify that the foregoing deed was duly recorded

by me in Lane County record of deeds, Vol. L, page 263,

on the 24th day of Nov., 1877.

[Seal] Joel Ware,
Clerk of Lane County, Oregon.

State of Oregon, l

County of Lake,
j

I hereby certify that the foregoing deed was duly recorded

by me in Lake County record of deeds, Vol. 1st, pages 239,

240, & 241, on the 22nd day of December, 1877.

B. r. Hatton,

Clerk of Lake County, Oregon.

Reed, for record, Mar. 1st, 18/8, at 2 o'clock p. m.

State of Oregon,
}

County of Grant.
)

I, Phil Mitschan, county clerk for Grant County, State of

Oregon, and ex officio clerk of the circuit court for said

county and State, do hereby certify that the foregoing

transcript of deed from G. W. Colby et al. to the California

and Oregon Laud Company, recorded Vol. " G," on pages

103 to 108, record of deeds foi* Grant County, Oregon,

Mar. 1st, 1878, at 2 o'clock p. m., has been by me compared

W'ith the original and that it is a true and correct copy of

said original deed and of the whole thereof as the same

appears of record in my office and custody.

Witness my hand and seal of the said court this IGth day

of Aug., 1889.

[seal.] Phil Metschan, Clerk.

By J. D. Sutherland, Deputy Clerk.

And afterwards, to wit, on the 30th day of August, 1889,

there was issued out of said court a subpoena ad respbnden-

dum in words and figures as follows, to wit:
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District of Oregon, ss :

I certify that on the 12th day of Oct., 1889, at Eugene,

in Lane County, in said district, I duly served the within

subpoena ad respondendum upon the therein-named B. J.

Pengra, by exhibiting said subpoena to him, and by deliver-

ing to him personally a true copy of said subpoena duly

certified to by me as U. S. marshal, together with a copy
of the complaint in the M'ithin-entitled cause, duly certified

to by the clerk of the circuit court for said district.

John Myers,

United States Marshal.

By W. W. Cochran, Deputy.

District of Oregon, ss

:

I certify that on the 20th day of September, 1889, at

Springfield, Lane County, in said district, I duly served the

within summons upon the therein-named C. E. Pengra, by
delivering to her personally a true copy of said summons,
duly certified to by me as U. S. marshal.

John Myers,

United States Marshal.

By H. C. Myers, Deputy.

District of Oregon, ss

:

I certify that on the 2d day of Sept., 1889, at Portland,

Multnomah County, in said district, I duly served the with-

in summons upon the therein-named Oregon Central Mili-

tary Road Co., by delivering to J. M. Drake, secretary,

personally, a true copy of said summons duly certified to by
me as U. S. marshal, together with a copy of the complaint

in the within-entitled suit, duly certified to by the clerk of

the U. S. circuit court for said district.

John Myers,

United States Marshal.

By C. N . Wait, Deputy.
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la the circuit court of the United States fur the District of

Oregon.

The United States, complainant,

vs.

The Oregon Central Military Road
Company, B. J. Pengra, C. E. Pen-
gra, G. W. Colby, John Boggs, N.
D. Rideout, W. H. Parks, R. F.|

Parks Edgar Mills E. B. Pond,
,j^o 1632. j,, equity.

Micholas Lunning, W. C. Belcher,/
F. B. Simpson, J. W. Peck, Isaac|

Allen, B. F. Baker, M. P. Jones,
D. H. Holbrook, Isaac Lohman,
A. D. Breed, and the California

and Oregon Land Company, de-

fendants.

Siibpcena ad respondendum.

The President of the United States of America to the Ore-

gon Central Military Road Company, B. J. Pengra, C.

E. Pengra, G. W. Colby, John Boggs, N. D. Rideout,

W. H. Parks, R. F. Parks, Edgar Mills. E. B. Pond,

Nicholas Lunning, W. C. Belcher, F. B. Simpson, J.

W. Peck, Isaac Allen, B. F. Baker, M. P. Jones, D. H.

Holbrook, Isaac Lohman, A. D. Breed, and the Cali-

fornia and Oregon Land Company, greeting:

You and each of you are hereby commanded thatyoube and

appear in said circuit court of the United States, at the court-

room thereof, in the city of Portland, in said district, on

the first Monday of October next, which will be the 7th day

of October, a.d. 1889, to answer the exigency of a bill of

complaint exhibited and filed against you in our said court,

wherein the United States is complainant and you are de-

fendants, and further to do and receive what our said circuit

court shall consider in this behalf, and this you are in

nowise to omit under the pains and penalties of what may
befall thereon.

And this is to command you, the marshal of said district,

or your deputy, to make due service of this our writ of

subpoena and to have then and there the same.

Hereof fail not.
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Witness the lionorable Melville W. Fuller, Chief-Justice

of the Supreme Court of the United States, and the seal of

our said circuit court, aflSxed at Portland, in said district,

this 30th day of August, in the year of our Lord one thou-

sand eight hundred and eighty-nine, and of the Independ-

ence of the United States the one hundred and

j Seal of the U. S. Circuit Court, [ E. H. Lamson,

\
District of Oregon. j" Clerk.

By R. B. Lamson, Deputy Clerk.

Memorandum pursuant to equity rule No. 12 of the Su-

preme Court of the United States:

The defendant is to enter his appearance in the above-

entitled suit in the office of the clerk of said court on or be-

fore the day at which the above writ is returnable; other-

wise the complainant's bill therein may be taken pro confesso.

(Indorsed:) No. 1632. In the circuit court of the United

States for the district of Oregon. In equity. The United

States vs. Oregon Central Military Eoad Co. et al. Sub-

poena adresjxyndendum. (Endorsed :) Eeturned and filed April

17, 1890. E. H. Lamson, clerk. By E. B. Lamson, deputy

clerk.

And afterwards, to wit, on the 17th day of September,

1889, there was duly filed in said court a praecipe for ap-

pearance of defendants in words and figures as follows, to

wit:

III ihe circuit court of the United States for the District of

Oregon.

The United States,
)

vs. V No. 1632.

Oregon Central Military Egad Cg. et al.
j

To the clerk of the above-entitled court:

You will please enter our appearance as solicitors in the

above-entitled cause for the defendants, except B. J. Pengra,

C. E. Pengra, and the Oregon Central Military Eoad Com-
pany.

DOLPH, BELLINGEE, MALLOEY & SIMON,
By C. E. S. Wood,

Of Counsel.
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(Indorsed:) No. 1632. In the circuit court of the Uuited

States for the district of Oregon. The United States vs.

Oregon Central Military Road Co. et al. Praecipe for ap-

pearance of defendants. Filed and entered Sept. 19, 1889.

R. H. Lamson, clerk. By D. W. Stevens, deputy.

And afterwards, to wit, on the 17th day of September,

1889, there was <luly filed in said court a petition for leave

to file double pleas in words and figures as follows, to wit:

In the circuit court of the United States for the District of

Oregon.

The United States, complainant, \

vs. y

E. B. Pond et al., defendants, j

Your petitioner, the defendant E. B. Pond, for himself

and others of like equity, showeth that the complainant

having exhibited its bill in the honorable court against your

petitioner, and your petitioner having entered their appear-

ance in the above-entitled suit, your petitioner is now ad-

vised that it will be inconvenient and against equity and the

full administration of justice to be required to plead singly

in this suit; that there are several distinct and separate de-

fenses to the entire subject-matter of the bill, which de-

fenses do not involve the expense, trouble, and delay of

making issue on the actual construction of the road and

taking testimony in such issue, and your petitioner showeth

that he ought to be allowed to enter more than one plea to

this bill. Wherefore your petitioner prays for an order al-

lowing him to plead more than one plea to the bill filed

herein, to wit:

1. Bona fide purchase.

2. Delays, laches, and estoppel against equity.

3. Effect of the governor's certificates.

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for the Def'ts.

(Endorsed :) Filed Sept. 17th, 1889.

R. H. Lamson, clerk.

By D. W. Stevens, deputy.

And afterwards, to wit, on the 2d day of October, 1889,

there was duly filed in said court exceptions of defendants
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N. D. Eideout et al. to bill in words and figures as follows,

to wit:

lu the circuit court of the United States for the District of

Oregon.

The United States, plaintiff, 1 •

vs.

The Oregon Central Military Koad
f

Company and others, defendants. J

Exceptions taken by N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lenning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohnaan, and the California &
Oregon Land Company, defendants herein, to the bill of

complaint of the plaintiflf.

These defendants except to all the parts of said bill herein

described as being matters not material to said suit, and

which cannot aid the plaintiff in obtaining the relief sought

by said bill, and pray that they may be expunged, with

costs, to wit:

First exception

:

For that said bill is impertinent from and after the word

*' effect," in the third line of the third paragraph thereof, to

the end of said paragraph.

Second exception:

For that said bill is impertinent from and after the word
" same," in the fourth line of the thirteenth paragraph

thereof, to the end of said paragraph.

Third exception:

For that the said bill is impertinent in the twenty-first

paragraph by containing the words "and maintained," in

the ninth line thereof, and the words "or maintained," in

the eighteenth and nineteenth lines thereof, and the words
" or maintained," in the twenty-first line thereof.

DOLPH, BELLINGER, MALLOEY & SIMON,
Solicitors for Defendants above named.

[Endorsed:] Filed Oct. 2, 1889.

E. H. Lamson, Clerk.



No. 1632.

80 UNITED STATES VS. CAL. & OREG. LAND CO.

And afterwards, to wit: on Monday, the 7th day of Oc-

tober, 1889, the same being the 1st judicial day of the reg-

ular October term of said Court. Present, the honorable

Lorenzo Sawyer, United States circuit judge, presiding, the

following proceedings were had in said case, to wit:

In tht circuit court of the United States for the ninth judicial

district of Oregon.

The United States
vs.

The Oregon Central Military Wagon
Koad Company et al.

October 7 th, 1889. *

This cause was heard upon the motion of certain of the

defendants for leave to file more than one plea to the bill,

and upon the exceptions of the defendants N. D. RideJut,

Edgar Mills, E. B. Pond, Nicholas Lenning, W. C. Belcher,

J. W. Peck, B. F. Baker, M. P. Jones, Isaac Lohman, and

the California and Oregon Land Company to said bill for

impertinance, and was argued by Mr. Lewis L. McArthur,

United States attorney, and Mr. William Carey Johnson,

special assistant United States attorney, for the plaintiff,

and by Mr. Cyrus A. Dolph and Mr. Charles B. Bellinger, of

counsel for said defendants; on consideration whereof it is

ordered that said motion be, and the same is hereby,

allowed, and that said exceptions be, and the same are

hereby, sustained.

And afterwards, to wit, on the 24th day of October, 1889,

there was duly filed in said court a plea and answer of de-

fendant California & Oregon Land Co. in words and figures

as follows, to wit;
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In the circuit court of the United Slates for the district of

Oregon.

The United States, plaintiff,

vs.

The Oregon Central Military Road Com-
paiiv, B. J. Peiigra, C. E. Pengra, G. W.
Colbv, John Bog^'s, Is. D. Rideout, W.
H. Parks, P. F. Parks. Edgar Mills, C. E.^

Pond, Nicholas Lnnning, W. C. Belcher,/

F. B. Simpson, J. W. Peck, Isaac Allen,

|

B. F. Baker, M. P. Jones, D. H. Hoi
brook, Isaac Locliman, A. D. Breed, and
The California and Oregon Land Com-
pany, defendants.

The plea and answer of the defendant. The California and

Oregon Land Company.

This defendant, by protestation, not confessing or acknowl-

edging the matters and things in and by said bill set forth

and alleged to be true, in such manner and form as the same

are thereby and therein set forth and alleged, for plea to

the whole of the said bill or to so much and such part

of the said bill as prays that the land granted to the State

of Oregon by the act of Congress on the 2d day of July,

1864, and the act amendatory thereof passed on the 20th day

of December, 1866, and now owned by this defendant, The
California and Oregon Land Company, be decreed forfeited

to the United States and restored to the public domain says,

that on October 24th, 1864, the legislature of Oregon granted

to the defendant. The Oregon Central Military Road Com-
pany, all land, right of way, rights, privileges, and immuui-

nities granted to the said State of Oregon by said act of

Congress of July 2nd, 1864, together with all such lands,

rights, privileges, and immunities as might thereafter be

granted to said State to aid in the construction of the said

road mentioned and provided for in said act of Congress.

That on July 27th, 1866, the governor of Oregon duly

certified that in accordance with said act of Congress of

October 24th, 1864, and with said act of the legislature of

Oregon, he had passed over and carefully examined the first

fifty miles of the Oregon Central Military Road Company's

road, beginning at Eugene City and extending eastward and

»
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towards the southern or eastern boundary of the State of

Oregon, and that the first continuous fifty miles of said

road, beginning at Eugene City, were completed in accord-

ance with the requirements of said act of Congress and the

laws of Oregon.

That on November 26 th, 1867, the governor of Oregon
duly certified that the section of said military' road extend-

ing from tlie point to which it had already been approved,

as hereinbefore stated, thence to Crescent Lake in the valley

of the Deschutes, being forty-two and one-half miles, more or

less, having been carefully inspected and found to be well and
faithfully built and fully up to the requirements of the law,

and' that he had therefore approved and received the same.

That on the 12th day of January, 1870, the goyernor of

Oregon duly certified that said military road had been com-

pleted as required by said act of Congress, and the said act

of the legislature of Oregon from Eugene City, Oregon, to the

eastern boundary of the State.

That each of said several certificates was made honestly

and in good faith aild without any fraudulent intent or pro-

curement or false representation by any person whomsoever.

That the said grant of lands and all rights and interests

thereunder were by sundry mesne conveyances since said last

mentioned date, conveyed and transferred to and vested in

this defendant, the California and Oregon Land Company, and

that said defendant compau}' has since been and is now the

owner in fee of all the lands granted by said act of Congress,

save only as to a portion of said lands heretofore conveyed

by said defendant and its grantors.

And for a further and second plea to the whole of the said

bill, this defendant, the California and Oregon Land Com-
pany says: That on October 24th, 1864, the legislature of

Oregon granted to the defendant. The Oregon Central Mili-

tary Road Company, all lands, rights of way, rights, priv-

ileges and immunities granted to the said State of Oregon

by said act of Congress of July 2ud, 1864, together with all

such lands, rights, privileges and immunities as might there-

after be granted to said State to aid in the construction of

the said road mentioned and provided for in said act of

Congress.
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That on July 27tb, 1866, the governor of Oregon duly cer-

tified that in accordance with said act of Congress of Octo-

ber 24th, 1864, and Avith said act of the legishitnre of Ore-

gon, he had passed over and carefully examined the first

fifty miles of the Oregon Central Military Road Company's

road beginning at Eugene City and extending eastward and

towards the southern or eastern boundary of the State of

Oregon, and that the first continuous fifty miles of said road

beginning at Eugene City were completed in accordance

with the requirements of said act of Congress and of the

laws of Oregon.

That on November 26th, 1867, the governor of Oregon duly

certified that the section of said military road extending

from the point to which it had already been approved as

hereinbefore stated, thence to Crescent Lake in the valley

of the Deschutes, being forty-two and one-haif miles, more or

less, having been carefully inspected and found to be well

and faithfully built and fully up to the requirements of the

law, and that he had therefore approved and received the

same.

That on the 12th day of January, 1870, the governor of

Oregon duly certified that said military road had been com-

pleted as required by said act of Congress and the said act

of the legislature of Oregon, from Eugene City, Oregon, to

the eastern boundary of the State.

That the Commissioner of the General Land Office, and

the Secretary of the Interior, did on the following several

dates, to wit: November 13th, 1867, April 21st, 1871, De-

cember 8th, 1871, and April 2nd, 1873, execute and deliver

to the State of Oregon in pursuance of the said acts of Con-

gress and on account of said road, certified lists of certain of

the lands "in place" granted to the State in aid of the

construction of said road, which lists embrace an aggregate

of above 361,327,{fu acres of such grant.

That on about the 15th day of May, 1874, the defendants

G. W. Colby. John Boggs, N. D. Rideout, W. H. Parks, R.

F. Parks, Edgar Mills, E. B. Pond, Nicholas Lenning, W.
C. Belcher, F. B. Simpson, J. M. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, and Isaac Lohman, then residents of

the State of California, placing confidence in the truth of
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tlio hereinbefore mentioned certificates of the governor of

Oregon, that the said road had been duly and seasonably

constructed and completed in accordance with the terms of

the said grunting acts, and also in the said certified lists did

purchase in good faith, and for a valuable consideration, to

wit: for the sum of $200,000 from the defendants, B. J. and

C. E. Pengra, all the said lands granted in said act of Con-

gress, that said B. J. Pengra claimed at the time to be the

owner of said lands by virtue of the deeds to him from the

Oregon Central Military Boad Company of date respectively

May 12th, and October 12th, 1874, "which deeds are de-

scribed in paragraph 18 of the bill of complaint herein and

of which the exhibits I and J attached to said' bill are cop-

ies, that said company at the time of said conveyances was

the owner of said grant by grant from the State of Oregon
as set forth in said bill.

And this defendant avers that said sum of $200,000 was

paid by said defendants in money, truly and bona fide, and

without notice previous thereto, or to the delivery of the

convej'ances thereof, or of any of the pretemled fraudulent

representations or acts in the bill of complaint set forth, and

without any reason to believe or suspect that there had been

any fraudulent act or misrepresentation in the examination

or certifyiug the completion of said road, or any part there-

of, or that said road had not been wholly, seasonably, and

properly completed in accordance with the requirements of

said granting acts.

And this defendant says that said purchasers were the

promoters, organizers, and original stock subscribers and

holders of the defendant, the California and Oregon Land
Company; that said company is duly incorporated under

the laws of the State of California for the purpose of taking

said land grant, and as a convenient means of managing the

property and interests of the said several purchasers in said

land grant, and to this end said several purchasers did on

March 3rd, 1871, convey to said company their several

interests in said grant in consideration of the interest and

stock in the said corporation severally held by them; that

at the time of the said transfer and conveyance to said

corporation, neither the said company nor any of its
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officers, or agents, or stockholders, had any notice or reason

to believe or suspect that there had been any fraud or mis-

representation, or failure of duty in the examination or cer-

tifying aforesaid, but the transfer to and the taking by said

company was had and done really, bona fide, and upon the

confidence placed by them and each of them in the truth of

the said certificates.

That so confiding and relying and without notice or reason

to believe or suspect any of the alleged fraudulent acts or

misrepresentations in the bill of complaint charged, the said

promoters and t]ie said land company have really and bona

fide paid in the care and expense attending said lands the

sum of $87,775.10, and in addition thereto have paid in

taxes levied under the laws of Oregon the sum of $39,-

362.12. That there has not been received by said company,

or by its stockholders on account of said lands, to exceed

the sum of $14,504.64,- which sum has been derived from

sales and rents of lands thereof. That since the conveyance

of said grant and lands to said California and Oregon Land

Company, there have been from time to time sales and

transfers of the stock of said company to others than its

original stockholders, who are now the owners and holders

of such stock, and so were at the commencement of this

suit; tliat such purchases have been made by such holders,

in the confidence reposed by them in the truth of the said

certificates and in reliance upon the said hereinbefore men-

tioned li.«tiug of lands and upon the said act of Congi'ess

approved June 18th, 1874, and cited in the 16tli paragraph

of the bill of complaint herein; that various sums per share

up to $20 per share were really and bona fide paid by such

purchasers for such stock, without notice by them, or rea-

son to believe or suspect any of the alleged fraudulent acts

or misrepresentations in the said bill charged; that said

company's capital stock consists of twenty thousand shares

which is, and at the beginning of this suit was, held by

twenty-five stockholders, of whom only eight were originally

stockholders in said company, or are defendants in this

suit.

All which matters and things this defendant does aver to

be true, and it pleads the said matters in bar to the plain-
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tiff's bill of complaint, and prays the judgment of this

honorable court whether it ought to be required to make
any other or further answer to said bill and prays to be

hence dismissed with its costs and charges in that behalf

wrongfully sustained.

DOLPH, BELLINGEE, MALLOEY & SIMOIiJ,

Solicitors for the Defendant, the California and Oregon
Land Co.

California and Oeegon Land Company,

J
Corporate) By E. B. Pond, President,

I
seal.

J
and Abraham Halsey, Secretary.

State of California, )

County of San Francisco.

)

The plea of the defendant, the California and Oregon

Land Company, was taken this 17 day of October, 1889, be-

fore me, under the common seal of the said corporation, as

by its said seal thereto attached appears.

[seal.] J. D. Monckton,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

District of Oregon, ss :

I, C. B. Bellinger, hereby certify that I am one of the

solicitors for the defendant, the California and Oregon Land
Company, in the foregoing entitled suit, and that in my
opinion the foregoing pleas are well founded in point of

law.

C. B. Bellinger.

State of California,
Countv of San Francisco,

> ss.

I, E. B. Pond, being first duly sworn, do depose and say

that I am the president of the California and Oregon Land

Company, defendant in the above suit; that the foregoing

pleas are true in point of fact, and that the same are not

interposed for delay.
E. B. Pond.
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Subscribed and sworn to before me this 17th day of

October, 1889.

[seal.] F. D. Monckton,

Deputy Clerk and Commissioner U. S. Circuit Court,

Northern District of California.

(Endorsed:) Filed Oct. 24, 1889.

Ft. H. Lamson, Clerk,

And afterwards, to wit, on the 24th day of October, 1889,

there was duly filed in said court an answer of defendant,

California & Oregon Land Co. , in words and figures as fol-

lows, to wit:

In the circuit court of the United States for the district

of Oregon.

The United States, plaintiff,

vs.

The Oregon Central Military Koad Company,
B. J. Pengra, C. E. Pengra, G. W. Colby,
John Boggs, N. D. Eideout, W. H. Parks,
K. F. Parks, Edgar Mills, C. E. Pond, ^
Nicholas Lunning, W. C. Belcher, F. B.
Simpson, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, D. H. Holbrook, Isaac
Lehman, A. D. Breed, and The California

and Oregon Land Company, defendants.

To the honorable the judges of the circuit court of the United

States for the district of Oregon :

The answer of the California and Oregon Land Company
to the bill of complaint of the United States, complainant,

accompanying the pleas of this defendant and fortifying the

same, and not waiving the said pleas.

This defendant now, and at all times hereafter, saving to

itself all and all manner of exceptions or otherwise that may
or can be taken to the many errors, uncertainties, and im-

perfections in the said plaintiff's bill contained, for answer

thereto or to so much thereof as this defendant is advised

it is necessary or material for it to make answer to, answer-

ing says:

In answer to the first paragraph of the said bill, this de-

fendant admits that all the allegations therein contained are

true.
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In answer to the second paraj^raph of the said bill, this

defendant admits that all the allegations therein contained

aie true.

In answer to the third paragraph of the said bill, this de-

fendant admits that all the allegations therein contained are

true.

In answer to the fourth paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fifth paragraph of the said bill,

this defendant admits that the governor of Oregon, on

the 27th day of July, 1866, made and issued the

certificate set forth in said paragraph ; but it says

it has no knowledge or information concerning the

other matters alleged and contained in said paiagiapli,

but it believes that neither the officers, stockholders, or

agents of the Oregon Central Military Road Conipany, nor

any one of them, nor any other persons or person, acting in

the interest of said company, or of any such officers, stock-

holders, or agents, or of either of them, on the said 27th

day of July, 1866, or at any other time, falsely or fraudu-

lently represented to Addison C. Gibbs, then governor of

Oregon, or to any other person, that said road had been

constructed for fifty miles, or for any distance, from Eugene
City eastward, or from any other point or in any direction,

as required by law, nor that they, the said officers, stock-

holders, agents, or representatives, or other persons, or any

one or more of them, then, or at any time, knew that any

such representations were false, or that said road had not

in any respect been constructed according to law, nor that

they, or any of them, made said alleged false and fraudu-

lent representations, or any representations, or so did for

the purpose of procuring the issuance of such certificate, or

for any purpose.

And this defendant believes that no such false or fraudu-

lent representations were ever made by any of the said

officers, stockholders, agents, or representatives of said

company, or by any persons or person in its behalf, and

that no representations of any kind were made by any one

on behalf of said company for the purpose of procuring the

issuing of said certificate by the governor.
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And this defendant denies that said certificate was issued

through Tiny false or fraudulent representations by the offi-

cers, stockholders, agents, or representatives of said com-

pany, or of any of them, or of any peison in its behalf, as

alleged in said fifth paragraph of said bill of complaint.

In answer to paragraph six of said bill this defendant de-

nies the allegations therein contained, and it denies that

said Oregon Central Military Koad Company, or that its

officers, agents, or representatives, or that any one in its

behalf, fraudulently or otherwise, pointed out to said gov-

ernor any county road or led him to believe that any county

road was owned or had been constructed by said company,

and it says that the said Oregon Central Military Road Com-
pany had on and prior to the 27th day of July, 1866, con-

structed the fifty miles of road mentioned in the said cer-

tificate of the governor of Oregon, in all respects according

to the requirements of the said act of Congress, which fact

Addison C. Gibbs, then governor of Oregon, ascertained

and knew from an examination of the same by him made,

and by proof thereof to his satisfaction.

In answer to the seventh paragraph of said bill of com-

plaint, this defendant admits that the governor of Oregon,

on the 26th day of November, 1867, made and issued the

certificate set forth in said paragraph; but it says it has no

knowledge or information concerning the other matters al-

leged and contained in said paragraph, but it believes that

neither the officers, stockholders, or agents of the Oregon

Central Military Road Company, nor any one of them, nor

any other persons or person acting in the interest of said

company, or of any such officers, stockholders, or agents, or

of either of them, on the said 26th day of November, 1867, or

at any other time, falsely or fraudulently represented to

George L. Woods, then governor of Oregon, or to any other

person, that said road had been constructed forty-two and

one-half miles, or for any distance, from Eugene City

eastward, or from any other point or in any direction, as

required by law, nor that they, the said officers, stockholders,

agents, or representatives, or other person, or any one of

them, then or at any time knew that any such representa-

tions were false, or that said road had not in any respect
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beeo constructed according to law, nor that they or any of

them made said alleged false and fraudulent representations,

or so did for the purpose of procuring the issuance of such

certificate.

And this defendant believes that no such false or fraudu-

lent representations were ever made by any of the said

ofiicers, stockholders, agents, or representatives of said

company, or by any persons or person in its behalf.

And this defendant denies that said certificate was issued

through any false or fraudulent representations by the offi-

cers, stockholders, agents, or representatives of said com-

pany, or of either of them, or of any person in its or their

behalf.

In answer to the eighth paragraph of said bill of com-

plaint, this defendant denies the allegations therein con-

tained, and it says that the Oregon Central Military Eoitd

Company had on November 26th, 1867, constructed forty-

two and one-half miles of road in all respects as required by

said act of Congress, which fact the said George L, Woods,

then governor of Oregon, then and there well knew from an

examination and inspection by him made and- from proof

thereof to his satisfaction.

In answer to paragraph nine of said bill of complaint, this

defendant denies that said certificate issued as aforesaid by
the governor on November 26th, 1867, was procured by the

said road company by or through any false or fraudulent

representations by the officers, stockholders, agents, or rep-

resentatives thereof, or of any of them, or of any person or

persons, and it believes that no representations were at any

time made by any person or persons in behalf of said com-

pany, or otherwise, in order to enable it falsely or fraudu-

lently to obtain possession or control of the lands, or of any

of them, lying within the limits of said grant, or that the

acceptance of said road by the governor was a fraud upon

the United States. On the contrary, this defendant says

that said road was constructed in all respects as re-

quired by law, and was fairly and in good faith accepted

by the governor of the State of Oregon.

In answer to the tenth paragraph of said bill of complaint,

this defendant admits that the governor of Oregon on the
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12th day of January, 1870, made and issued the certificate

in said paragraph set forth, and it says it has no knowledge

or information concerning the otiier matters in said para-

graph alleged, but it believes that neither the officers, stock-

holders, or agents of the Oregon Central Military Road
Company, nor any one of them, nor any other person acting

in his or their interest, or in the interest of said company,

on the said 12th day of January, 1870, or at any other time,

falsely or fraudulently represented to George L. Woods,

then Governor of Oregon, or to any other person, that said

road had been constructed as required by law or presented

a map falsely showing the same, or the route thereof, nor

that they, the said officers, stockholders, agents, or repre-

sentatives, or any one of them, or other person, then or at

any time knew that any such representations were false, or

that said road had not been constructed in any respect as

required by law, nor that they or any of them made said

alleged false and fraudulent representations, or so did for

the purpose of procuring the issuance of such certificate.

And this defendant believes that no such false or fraudulent

representations were ever made by any of the said officers,

stockholder.*!, agents, or representatiresof said company, or

by any person in its or their behalf.

In answer to paragraph eleven of said bill of complaint,

this defendant denies the allegations therein contained, and

it says that the Oregon Central Military Road Company
had on said January 12th, 1870, constructed a road in all

respects as required by said act of Congress within tiie

limits of said grant, from Eugene City to the eastern bound-

ary of the State of Oregon, which fact the said George L.

TVoods, then governor of Oregon, well knew from an ex-

amination and inspection by him made and from proof

thereof to his satisfaction.

In answer to paragraph twelve of said bill of complaint

this defendant denies that any of said certificates were pro-

cured by said Military Road Company through any false or

fraudulent representations by any of its officers, stockhold-

ers, agents, or any other person, and it believes that no

such representations were at any time made or were so made

to enable said company to falsely or fraudulently obtain
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possession or control of any of the lauds of said grant, or

tiint the acceptance of said road by the governor of Oregon
was a fraud upon the United States. On the contrary, this

defendant says that said road was constructed in all re-

spects as required by said act of Congress, and was fairly

and in good faith accepted by the governor of Oregon.

In answer to paragraph thirteen of s^id bill of complaint,

this defendant says that the said road was graded, bridged,

cleai*ed, and constructed in whole through its entire length, so

as to be a public highway, and so as to permit of its regular

use as a wagon road, and so as to permit the transportation of

property, troops, and mails of the United States over them.

In answer to paragraph fourteen of said bill of complaint,

this defendant says that in the construction of the said road

by the said Oregon Central Military Road Company, there

was expended by that company about $130,000.00, and that

the lands granted to said company were disposed of by it

to re-imburse it for such expenditure.

In answer to paragraph fifteen of said bill of complaint,

this defendant says that the lands granted by Congress were

dispos^^d of by the State to the said Military Road Com-
pany for the purposes expressed in said act of Congress, and

have been applied to re-imburse said company for the ex-

penditure made by it in the construction of said road.

In answer to paragraph sixteen of said bill of complaint,

this defendant says the statements therein contained are

trne.

In answer to paragraph seventeen of said bill of complaint,

this defendant says that it is true that the Commissioner

of the General Land OflBce and the Secretary of the Inte-

rior did on the several dates in said paragraph mentioned

execute and deliver to the State of Oregon, for the benefit

of said road, certified lists of land as in said paragraph al-

leged, and it believes the number of acres so certified to be

correctly stated in the exhibits attached to the bill of com.

plaint. But this defendant denies that said Commissioner or

said Secretary was deceived, misled or imposed upon by any

false or fraudulent certificates, or was otherwise deceived,

misled, or imposed upon in the execution and delivery of
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the said certified lists of land to the State of Oregon, and

this defendant says that said certificrttes were so issued and

delivered properly and fairly. And this defendant admits

that the President of the United States did, as alleged in

said paragraph, issue to the Oregon Central Military Koad

Company pateut or patents for the number of acres therein

mentioned; but it denies that he was deceived, misled or

imposed upon in so doing by any false or fraudulent certifi-

cates or otherwise, and it says that said patents were prop-

erly and fairly issued.

In answer to paragraph eighteen of said bill of complaint,

this defendant admits the execution and delivery of the sev-

eral conveyances and transfers therein mentioned, and it

says that said grant and all rights and interests thereunder

have passed by such conveyances and are now held by and

vested in the defendant, the California and Oregon Land

Company, except as to about one thousand acres heretofore

sold and conveyed by said company.

In answer to paragraph nineteen of said bill of com-

plaint this defendant admits the matters therein stated to be

true.

In answer to paragraph twenty of said bill of complaint,

this defendant says it believes that the maps or plats re-

ferred to in the certificate hereinbefore mentioned show the

line of said road, the aggregate amount of land included in

said grant, the number of acres which have been in efi'ect

patented, and^the number of acres for which said company

claims the right to have patents issue as stated in said para-

graph, but denies that the claim of said company to have

of right a patent issue for the lands so claimed is question-

able, and it says that it has good right in equity to such

patent.

In answer to paragraph twenty-one of said bill of complaint,

thig defendant says that neither of the defendants nor any

of its officers, stockholders, or agents, at the time of the

execution and delivery of the said deeds, or at thetimeof the

execution of any of such deeds, or at the time of the accru-

ing of any of their interests in said land, or at any time,

had any knowledge that the road provided for in said act of

Congress had not been constructed as required by said act,
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or so as to be in every sense a public highway, or so that it

could be used by the United States, or by any of the citi-

zens or residents thereof as a public highway, or so that

the United States could transport its property, troops, or

mails over the same, and it says that neither of them had

at any of such times, or at any time, any knowledge that no

grades had been established or constructed upon any part

of said road, or that no clearing had been done on any part

thereof, or that no bridge or bridges had been built or fer-

ries established over any stream on the line thereof, or that

no cuts or turnouts had been constructed at every proper

place on said line of road; tiiat neither of them had at any

time any knowledge that said road was not begun and com-

pleted within five years from the date of the passage of said

act of Congress, or that it had never been begun or con-

structed. That neither of them at any time knew that any

of the statements made ia any of the said certificates of the

said governor of Oregon were false, or that either of said gov-

ernors did not examine the road and every part thereof re-

ferred to in such certificates, or that either of said certifi-

cates had been procured by false or fraudulent representa-

tions, or that either of said patents were procured upon

any false certificates; on the contrary, this defendant and

its several stockholders believe, and so believed at the time

it acquired said lands, that said road had in all respects

been constructed within the time and in the manner re-

quired by the act of Congress, and that said certificates

were in all respects true.

And this defendant further answering the matters in said

bill of complaint alleged says: That on about the 15th day

of May, 1874, the defendants, C. W. Colby, John Boggs,

N. D. Eideout, W. H. Parks, E. F. Parks, Edgar Mills, E.

B. Pond, Nicholas Lenning, W. C. Belcher, F. B. Simpson,

J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones, and

Isaac Lohman, then residents of the State of California,

placing confidence in the truth of the hereinbefore men-

tioned certificates of the governor of Oregon that the said

road had been duly and seasonably constructed and com-

pleted in accordance with the terms of the said granting

acts, and also in the said several certificates of the Commis-
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sioner of the General Land Office and Secretary of tbe In-

terior, did purchase in good faith and for a valuable con-

sideration, to wit, for the sum of S200,000, from the defend-

ants, B. J. and C. E. Pengra, who had succeeded to the

ownership of the said grant of lands, through the act of the

legislature of Oregon, and the conveyances, assignments,

and transfers of said Oregon Central Military Koad Com-

pany, as stated in the bill of complaint herein.

And this defendant avers that said sum of $200,000 was

paid by said defendants in money, truly and bona fide, and

without notice previous thereto or to the delivery of the

conveyances thereof of any of the pretended fraudulent rep-

resentations or acts in the bill of complaint set forth, and

without any reason to believe or suspect that there had been

any fraudulent act or misrepresentation or failure of duty in

the examination or certifying the completion of said road or

of any part thereof, or that said road had not been wholly,

seasonably, and properly completed in accordance with the

requirements of said granting acts.

And this defendant says that said purchasers were the

promoters, organizers, and original stock subscribers and

holders of tlie defendant, the California and Oregon Land

Company; that said company is duly incorporated under

the laws of the State of California, for the purpose of taking

said laud grant, and as a convenient means of managing the

property and interests of the said several purchasers in said

land grant, and to this end said several purchasers did, on

March 3rd, 1871, convey to said company their several in-

terests in said grant in consideration of the interest and

stock in the said corporation severally held by them; that

at the time of the said transfer and conveyance to said cor-

poration neither the said company nor any of its officers or

agents or stockholders had any notice or reason to believe

or suspect that there had been any fraud or misrepresenta-

tion or failure of duty in the examination or certifying afore-

said, but the transfer to and the taking by said company

was had and done really, bona fide, and upon the confidence

placed by them and each of them in the truth of the said

certificates.

That so confiding and relying, and without notice or rea-
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son to believe or suspect any of the alleged fraudulent acts

or misrepresentations in the bill of cornplaiut charged, the

said promoters and the said land company have really and

bona fide paid in the care and expense attending sjiid lands

the sum of $87,775.10, and in addition thereto have paid in

taxes, levied under the laws of Oregon, the sum of $39,-

362.12.

That there has not been received by said company or by

its stockholders, on account of said lands, to exceed the

sum of $14,504.64, which sum has been derived from rents

and sales thereof.

That since the conveyance of said grant and lands to said

California and Oregon Land Company there have been from

time to time sales and transfers of the stock of said com-

pany to others than its original stockholders, who are now

the owners and holders of such stock, and so were at the

commencement of this suit. That such purchases have been

made by such holders in the confidence reposed by them in

the truth of the said certificates, and in reliance upon the

said hereinbefore-mentioned listing of lands and upon the

said act of Congress approved June 18th, 1874, and cited in

the 16th paragraph of the bill of complaint herein; that

various sums per share up to $20 per share were really and

bona fide paid by such purch'ers for such stock without no-

tice by them or reason to believe or suspect any of the al-

leged fraudulent acts or misrepresentations in the said bill

charged; that said company's capital stock consists of twenty

thousand shares, which is and at the beginning of this suit

was held by twenty-five stockholders, of whom only eight

were originally stockholders in said company or are defend-

ants in this suit.

And this defendant denies all and all maimer of unlawful

combination and confederacy wherewith it is by the said

bill charged without this, that there is any other matter,

cause, or thing iu the said complainant's said bill of com-

plaint contained material or necessary for this defendant to

make answer unto, and not herein and hereby well and suffi-

ciently answered, confessed, traversed, and avoided, or de-

nied, is true to the knowledge or belief of this defendant;

all which matters and things this defendant is ready and
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willing to aver, maintain, and prove, as this honorable court

shall direct, and humbly prays to be hence dismissed with

its reasonable costs and charges in this behalf most wrong-

fully sustained.

DOLPH, BELLINGEE, MALLOEY & SIMON,
Solicitors for the Deft., the Cal. & Oregon Land Company.

California and Okegon Land Company,

j Corporate }
By E. B. Pond, President,

( seal.
)

and Abraham Halsey, Secretary.

State of California,
County of San Francisco.

^

The answer of the defendant, The California and Oregon

Land Company, was taken this 17 day of October, 1889, be-

fore me under the common seal of the said corporation, as

by its said seal affixed appears.

[seal.] J. D. MONCKTON,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

State of California,
/

County of San Francisco, j

*'*'

On this 17 day of October, 1889, personally appeared E.

B. Pond, president of the defendant, The California and

Oregon Land Company, and made oath that he is the presi-

dent of said company and is familiar with its business affairs;

that he has heard the foregoing answer read and knows the

contents thereof, and that the matters and things set forth

therein so far as it relates to the acts of the said defendant

are true, and so far as it relates to the acts of others, he be-

lieves the same to bo true.

E. B. Pond.

Subscribed and sworn to before me this 17th day of Octo-

ber, 1889.

[seal] j. D. Monckton,

Deputy Clerk & Commissioner U. S. Circuit Court, North-

ern District of California.

(Endorsed:) Filed Oct. 24, 1889.

R. H. Lamson, Clerk.

And afterwards, to wit, on Tuesday, the 18th day of Feb-

ruary, 1890, the same being the 87th judicial day of the
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regular October term of said court; present, the honorable

George M. Sabin, United States district judge of Nevada,

presiding, the following proceedings were had in said case,

to wit:

/// the circuit court of the United States for the ninth judicial

circuit, district of Oregon.

The United States "]

vs. 1

The Oregon Central Military Wagon l'^^'
-^^^^•

Road Company et al.
J

February 18th, 1890.

This cause was heard upon the pleas of the defendants

filed to the bill of complaint herein, and was argued by Mr.

Lewis L. McArthur, United States attorney, and by Mr.

Charles B. Bellinger and Mr. Rufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged, and decreed that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN, Judge.

(Endorsed:) Filed Feby. 18, 1890.

R. H. Lamson, clerk.

And afterwards, to wit, on the 18th day of February,

1890, there was duly filed in said court an opinion by the

court in words and figures as follows, to wit:

In the circuit court of the United States, ninth judicial circuit,

district of Oregon.

United States "]

vs. !

The Oregon Central Military Road
(

Company. J

opinion of the court.

Tuesday, February 18, 1890.

This case, in nearly all respects, is similar to that just

decided—United States vs. The Dalles Military Wagon
Road Company. The principal diJBference between the cases

consists in the fact that in this case the certificates of the

governor of completion are made on the completion of each

section of fifty miles, and the act authorized the sale of
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thirty sections of the land before any work was clone, and

of thirty more upon the certificate of the governor of the

completion of each ten miles of the road till the whole

should be completed. The first certificate that fifty miles

had been completed was made by Governor Gibbs, and the

subsequent certificates by Governor Woods, who made the

certificates in the other case. So, also, in this case, the

governor is not charged with acting fraudulently in issuing

the certificates, as he was in the other. If this case, as is

contended on this account, is brought within the decision of

the U. S. vs. Flint, U. S. vs. Throckmorton, and U. S. vs.

Carpentier, 4 Sawyer, 42, and the same cases afiirmed on

appeal, 98 U. S., 68, it stands in a stronger position than

the other, for in that view, since the oificer to determine the

question was no participant in the fraud, his decision is

conclusive, and unassailable even in equity. However the

rule may be as applicable to this case, the pleas must be

held sufficient and the bill dismissed for the reasons stated

in the case of the United States vs. The Dalles Military

Wagon Koad Company, and it is so ordered.

SAWYER, Circuit Judge.

(Endorsed:) filed Feb'y 18, 1890.

E. H. Lamson, clerk.

And afterwards, to wit, on Friday, the 21st day of Febru-

ary, 1890, the same being the 90th judicial day of the regu-

lar October term of said court, present, the Honorable

George M. Sabin, United States district judge of Nevada,

presiding, the following proceedings were had in said case,

to wit:

In the circuii court of the United States for the ninth judicial

circuit, district of Oregon.

The United States
vs.

The Okegon Central Military
Wagon Road Company et al.

February 21, 1890.

Now, at this day, on motion of Mr. Franklin P. Mays,

United States attorney, it is ordered that an appeal in this

cause to the Supreme Court of the United States be, and

the same is hereby, allowed.

!-No. 1632.
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And afterwards, to wit, on the 8th day of June, 1891, there

was duly filed in said Court, a mandate from Supreme Court
in words and figures as follows, to wit:

United States of America— ss.

The President of the United States of America.

To the Honorable the Judges of the Cir-

ru.s'.s'upr''em''i'court] cuit Court of the United States for the

District of Oregon.
Greeting:

Whereas, lately in the Circuit Court of the United States

for the District of Oregon, before you, or some of you, in a

cause between the United States, complainant, and the Ore-

gon Central Military Koad Company, B. J. Pengra, C. E.

Pengra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks^ Edgar Mills, C. E. Pond, Nicholas

Lunning, W. C. Belcher, F. B. Simpson, J. W. Peek,

Isaic Allen, B. F. Baker, M. P. Jones, D. H. Holbrook,

Isaac Lohman, A. D. Breed, and the California and Oregon

Land Company, defendants, No. 1632, wherein the decree

of the said Circuit Court, entered in said cause on the 18th

day of February, a.d. 1890, is in the following words, viz:

" This cause was heard upon the pleas of the defendants

filed to the bill of complaint herein, and was argued by Mr.

Lewis L.MoArthur, United States attorney, and by Mr.

Charles B. Bellinger and Mr. Rufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged and decreed, that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN,
Judge."

as by the inspection of the Transcript of the record of the

said Circuit Court, which was brought into the Supreme

Court of the United States by virtue of an appeal agreeably

to the act of Congress, in such case made and provided, fully

and at large appears.

And whereas in the present term of October, in the year

of our Lord one thousand eight hundred and ninety, the said

cause came on to be heard before the said Supreme Court,
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on the said Transcript of record, and was argued by

counsel

:

On consideration whereof, it is now bere ordered, ad-

judged and decreed by this Court, that the decree of the

said Circuit Court in this cause, be and the same is hereby

reversed in so far as it dismisses the bill.

And it is further ordered, that this cause be and the same

is hereby remanded to the said Circuit Court with a direc-

tion to allow the plaintifif to reply to and join issue on the

pleas.

May 25, 1891.

You, therefore, are hereby commanded that such further

proceedings be had in said cause in conformity with the

opinion and decree of this Court as according to right and

justice and the laws of the United States, ought to be had,

the said appeal notwithstanding.

Witness the Honorable Melville W. Fuller, Chief Justice

of said Supreme Court, the twenty-ninth day of May, in

the year of our Lord one thousand eight hundred and

ninety-one.

James H. McKenney,

Clerk of the Supreme Court of the United States.

Endorsed; Filed June 8, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit: on Wednesday, the 10th day of

June, 1891, the same being the 41st judicial day of the reg-

ular April Term of said Court; present, the Honorable

Stephen J. Field, Associate Justice U. S. Supreme Court,

presiding, and the Hon. Matthew P. Deady, United States

District Judge; the following proceedings were had in said

cause, to wit:
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In the circuit conrt of ihe^ United Stales for the district of

Oregon.

The United States
vs. ^

The Oregon Central Military Road Com- ^

pany, B. J. Pengra, C. E. Peiigra, G. W.
Colbv, John Boggs, N. D. Ricleout, W.
H. Parks, R. F. Parks, Edgar Mills,

C. E. Pond, Nicholas Lunniug, W. C. l^No. 1632.

Belcher, F. B. Simpson, J. W. Peck,
Isaac Allen, B. F. Baker, P. M. Jones,
D. H- Holbrook, Isaac Lohman, A. D.
Breed, and The* California and Oregon
Land Company. /

June 10, 1891.

Now at this day comes the plaintiff in the above entitled

cause by Mr. Franklin P. Mays, United States attorney, and

the defendnnts by Mr. C. E. S. Wood, of counsel, and

thereupon said defendants present to the court the man-
date of the Supreme Court of the United States in this

cause, now on file, in the words and figures following, to

wit:

" United States of America—ss:

The President of the United States of America.

To the Honorable the Judges of the cir-

[u.s.supf'me Court.] cult court of the United States for the

district of Oregon.

Greeting:

Whereas, lately in the circuit court of the United States

for the district of Oregon, before you, or some of you, in a

cause between the United States, complainant, and the Oregon

Central Military Road Company, B. J. Pengra, C. E. Pen-

gra, G. W. Colby, John Boggs, N. D. Rideout, W. H.

Parks, R. F. Parks, Edgar Mills, C. E. Pond, Nicholas

Lunning, W. C. Belcher, F. B. Simpson, J. W. Peck, Isaac

Allen, B. F. Baker, M. P. Jones, J). H. Holbrook, Isaac

Lohman, A. D. Breed, and the California and Oregon Land

Company, defendants, No. 1632, wherein the decree of the

said circuit court, entered in said cause on the 18th day of

February, a.d. 1890, is in the following words, viz: 'This

cause was heard upon the pleas of the defendants filed to
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the bill of complaint herein, and was argued by Mr.

Lewis L. Mc Arthur, United States Attorney, and by Mr.

Charles B. Bellinger and Mr. Kufus Mallory, of counsel for

the defendants. On consideration whereof, it is now here

ordered, adjudged and decreed, that said pleas be and the

same are hereby sustained, and that said bill of complaint

be and the same is hereby dismissed.

GEO. M. SABIN,
Judge."

as by the inspection of the transcript of tlie record of the

said circuit court, which was brought into the supreme

court of the United States by virtue of an appeal, agreeably

to the act of Congress in such case made and provided, fully

and at large appears. And whereas, in the present term of

October, in the year of our Lord one thousand eight hun-

dred and ninety, the said cause came on to be heard before

the said supreme court, on the said transcript of record, and

was argued by counsel : On consideration whereof it is now
here ordered, adjudged and decreed by this court, that the

decree of the said circuit court, in this cause, be, and the

same is hereby, reversed in so far as it dismisses the bill.

Aud it is further ordered that this cause be and the same

is hereby remanded to the said circuit court, with direc-

tion to allow the plaintiff to reply to and join issue on the

pleas.

May 25, 1891.

You, therefore, are hereby commanded that such further

proceedings be had in said cause in conformity with the

opinion and decree of this Court, as according to right and

justice and the laws of the United States ought to be had,

the said appeal notwithstanding.

Witness the Honorable Melville W. Fuller, Chief Justice

of said Supreme Court, the twenty-ninth day of May, in

the year of our Lord one thousand eight hundred and

ninety-one.

James H. McKenney,
Clerk of the Supreme Court of the United States.
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And moves the Court that a decree be entered herein in

pursuance thereof; it is therefore adjudged and decreed

that the decree heretofore entered in this cause be and the

same is hereby reversed and set aside in so far as it dis-

misses the bill of complaint herein; and that said plaintiff

be and it is hereby allowed three days from this date in

which to reply to the pleas of the said defendants.

DEADY. J.

Endorsed: Filed June 10, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit: on the 13th day of June, 1891,

there was duly filed in said Court a replication, in words

and figures as follows, to wit:

In the circuit court of the United States, for the District of

Oregon.

The United States

vs.

The Oregon Central Military Eoad Com-
pany, B. J. Pengra, C E. Pengra, G. W.
Colby, John Boggs, N. D. Rideout, W.
H. Parks, R. F. Parks, Edgar Mills, C. E.

Pond, Nicholas Lnnning, W. C. Belcher,

F. B. Simpson, J. W. Peck, Isaac Allen,

B. F. Baker, P. M. Jones, D. H. Hol-
brook, Isaac Lohman, A. D. Breed, and
the California and Oregon Land Company.

To the Honorable the Judges of the Circuit Court of the

United States, for the District of Oregon:

The replication of the United States, plaintiff, to the an-

swers and pleas of the above named defendants.

This repliant, saving and reserving to itself all and all

manner of advantage of exception to the manifold insuffi-

ciencies of the said answers and pleas, for replication there-

unto saith, that it will aver and prove its said bill to be true,

certain and sufficient in the law to be answered unto; and

that the said answers and pleas of the said defendants are

uncertain, untrue and insufficient to be replied unto by this

repliant; without this, that any other matter or thing what-

soever in the said answers and pleas contained, material or

effectual in the law to be replied unto, confessed and avoided,

traversed or denied, is true; all which matters and things
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this repliant is and will be ready to aver and prove, as this

Honorable Court shall direct; and humbly prays as in and

ty its said bill it hath already prayed.

W. H. MILLEE,
Attorney General.

FKANKLIN P. MAYS,
U. S. Attorney for Oregon.

CHARLES E. LOCKWOOD,
Assistant U. S. Attorney for Oregon.

W. CAREY JOHNSON,
Special Assistant U. S. Attorney.

Due servicQ of the within roplicatiou by certified copy, as

provided by law, is hereby admitted at Portland, Oregon,

June 13, 1891.

DOLPH, BELLINGER, MALLbRY k SIMON,
Solicitors for Defendant, the California and Oregon Land

Company.

Endorsed: Filed June 1^, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 31st day of July,

1891, the same being the 62d judicial day of the Regular

April Term of said Court; present: The Honorable Matthew
P. Deady, United States District Judge, presiding, the fol-

lowing proceedings were had in said case, to wit:

Tn the circuit court of the United States for the district of

Oregon.

The United States
vs.

The Oregon Central Military Road [

^^- ^^^^•

Co. et cd.
J

Now at this day, on motion of Mr. Franklin P. Mays,
United States Attorney, it is ordered that Mr. Albert H.
Tanner be and he is hereby allowed to enter his appearance

as counsel for the plaintiff herein.

And afterwards, to wit, on the 31st day of July, 1891,

there was duly filed in said Court a praecipe for appearance

of plaintiff in words and figures as follows, to wit:
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In the circuit court of the United States for the district of

Oregon

.

The United States, complainant,
vs.

The Oregon Central Military Egad Company, )-

B. J. JPengra, G. E. Pengra, G. W. Colby,
|

et al.
J

To the Clerk of the above entitled Court

:

You will please enter my appearance as solicitor in the

above entitled cause for the complainant having been ap-

pointed Assistant Attorney by Attorney General.

A. H. TANNER.
Endorsed: Filed and entered July 31, 1891.

R. H. Lamson, Clerk.

By A. B. Lamson, Deputy Clerk.

And afterwards, to wit, on the 4th day of August, 1891,

there was duly filed in said Court, a notice to take testimony

in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States, complainant,
vs.

The Oregon Central Military Road Company, \-

B. J. Pengra, C. E. Pengra, G. W. Colby,
j

et al., defendants. J

To Dolph, Bellinger, Mallory & Simon, solicitors for the

defendant:

You will please take notice that the complainant desires

the evidence to be adduced in this case to be taken orally

before Geo. H. Durham, Examiner, under the 67th Rule of

the Supreme Court as amended.

F. P. MAYS, U. S. District Attorney,

and A. H. TANNER, Solicitors for Complainant.

Due service of the foregoing notice is hereby admitted

and accepted at Portland, Oregon, this 4th day of August,

1891.

RUFUS MALLORY,
Of Solicitors for Defendant.

Endorsed: Filed August 4, 1891.

R. H. Lamson, Clerk.
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And afterwards, to wit, on the 7th day of August, 1891,

there was duly filed in said court a motion to extend time

for taking testimony and affidavit, in words and figures as

follows, to wit:

la the circuit court of lite United Stales for the district of

Oregon.

The United States, Complainant, \

vs. I

The Oregon Central Military Egad Company, V

B. J. Pengra, C. E. Pengra, C. W. Colby,
et al., Defendants.

J

Notice.

To Dolph, Bellinger, Mallory & Simon, solicitors for the

defendants:

You will please take notice that the complainant will on

Wednesday, the 12th day of August, 1891, at 10 o'clock a. m.

of said day, or as soon thereafter as counsel can be heard,

move the court to enlarge and apportion the time which

shall be allowed the parties hereto respectively in which to

take testimony herein, as provided by the 67th Kule of the

Supreme Court as amended.

F. P. MAYS, U. S. District Attorney,

and A. H. TANNER, Solicitors for Complainant.

2)1 the circuit court of the United States for the district of

Oregon.

The United States, Complainant, ]

vs.
I

The Oregon Central Military Road Company, }

B. J. Peugra, C. E. Pengra, C. W. Colby.
|

et al., Defendants. J

Motion.

Now comes the above named complainant and moves the

court to enlarge and extend and apportion the time which

shall be allowed the parties hereto respectively in which to

take testimony herein as provided by the 67th Rule of the

Supreme Court as amended, so as to allow the plaintiff 30

days in which to take its testimony after the defendants

have put in their testimony in support of the pleas and

answers herein filed.
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This motion is baaed upon the affidavit of Albert H. Tan-

ner, hereto attached and marked Exhibit "A" and the

pleadings and papers on file herein.

F. P. MAYS, U. S. District Atty.,

and A. H. TANNEE, Solicitors for Complainant.

In the circuit court of the United States for the district of

Oregon.

The United States, Complainant, "]

vs.
I

The Oregon Central Military Egad Company, }-

B. J. Pengra, C. E. Pengra, G. W. Colby,
et al., defendants.

Affidavit.

United States gf America,
District of Oregon, County of Multnomah.

I, Albert H. Tanner, being first duly sworn, say:

That I am one of the solicitors for the complainant in the

above entitled cause.

That the reply to the pleas and answers herein filed was

filed in this Court on the 13th day of June, 1891, and this

cause put at issue upon the said pleas.

That consequently but little more than 30 days re-

mains in which to take the testimony herein under the 67th

Eule of the Supreme Court allowing three months to the

taking of the testimony in any cause after the same is put

at issue.

That no testimony has been taken as yet in their behalf

by either of the parties to this suit.

That the time remaining, to wit: about 30 days, is in-

sufficient, and that it will be impossible for the complain-

ant to take its testimony herein in support of the bill and

issues made upon the said pleas within that time.

That upon the question of showing the fraud charged in

the bill and notice thereof to the defendants, it will be neces-

sary for the complainant to take the testimony of a large

number of witnesses residing in remote parts of the State,

along the line of the road mentioned in the bill, and to

secure the attendance of the said witnesses in Portland for

examination in this ease.
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That many of said witnesses reside from 400 to 500 miles

from the city of Portland, and that it will require a con-

siderable time to snbpoena said witnesses and to secure

their attendance and take their testimony herein.

That I believe complainant ought to have at least 60 days

after the defendants have put in their testimony in support

of their plea to take testimony in answer thereto and in

support of the bill.

That there are two other cases of the same nature to this

one now pending in this Court, which were put at issue at

the same time and in which the same issues are made and

upon which it will be necessary to take a large amount of

testimony from a large number of witnesses residing in

other and different portions of the State, some of them 400,

500 and 600 miles from the city of Portland where said

testimony is to be taken, and that in order to take the testi-

mony in each of said cases, which the complainant proposes

to take in support of the fraud charged in the bill and to

show notice thereof to the defendants, the same will neces-

sarily have to be taken in each of said cases separately, and

as there is but one Examiner before whom the testimony

can be taken, a further and longer time should be allowed

in said other cases than in the one in which the testimony

is first taken.

That I verily believe that it will be impossible for the

complainant to take its testimony in said cases within the

time remaining of the 90 days since the cases were put at

issue.

That 30 days should be allowed in the first case to the

complainant to take its testimony after the defendants have

put in theirs, 60 days in the second, and 90 days in the

third, and that a shorter time than that allowed to the com-

plainant in each of said suits will greatly embarrass it and

render it impossible to get in all the testimony it desires to

introduce in support of the bill herein and upon the issues

made upon the said pleas and answers herein filed.

A. H. TANNER.
Subscribed and sworn to before me this 6th day of Aug.,

1891.

fsEAL.] H. G. Platt,

Notary Public for Oregon.
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Dae service of the foregoiuj:]^ notice, motion and affidavit

is hereby admitted at Portland, Oregon, this 6th day of

August, 1891.

DOLPH, BELLINGER, MALLOEY & SIMON.
Endorsed: Filed August 7, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 7th day of August, 1891,

there was duly filed in said Court, a certificate from Exam-
iner in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States >

vs. \

The Oregon Central Mflitary Road Company,
,

G. W. Colby, John Boggs, N. D. Rideout,
W. H. Parks, R. F. Parks, Edgar Mills,

C. E. Pond, Nicholas Lunning, W. C.

Belcher, B. F. Simpsou, J. W. Peck, Isaac

Allen, B. F. Parker, M. P. Jones, D. H.
Holbrook, Isaac Lohman, A. D. Breed, B.

J. Pengra, and The California and Oregon
Land Company, defendants.

District of Oregon, ss.

August 6, 1891, 1:30 p.m.

At this day the above entitled cause came on for taking

testimony before me, at my office, in the city of Portland,

in said district, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, hi^

assistant, and the defendants appearing by Rufus Mallory,

of their counsel; whereupon the following proceedings were

had, to wit: Geo. H. Durham, Examiner.

Counsel for complainant now state that they claim under

the issues joined in this suit that the burden is upon it to

begin tbe taking of testimony in support of the bill to prove

the allegations of fraud therein charged and notice thereof

to the defendants, and at this time propose to offer testi-

mony in support of their bill, and for that purpose call as a

witness in behalf of the complainant herein Geoige Joseph

and ask to have him sworn, and to have his testimony taken

herein as required by the 67th Rule of the Supreme Court

as amended.
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Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant for tlie purpose of proving the allegations

of its bill at this time, and claims that the only questions to

be established by proofs are upon issues between the plea

and the reply filed herein; that the onus of proof of truth of

the plea is upon the defendant, and that the question of

construction of the road or any other questions of fraud

charged in the bill cannot be enquired about, but evidence

can only be now introduced to prove the truth of the plea;

therefore objects to the calling of the witness and to the

witness being sworn or examined at this time.

George Joseph, being called as a witness in behalf of the

complainant and duly sworn, testified as follows:

Direct Examination.

Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland, Oregon, occupation law student.

Q—Are yon acquainted with the line of the Oregon Cen-

tral Military Koad leading from Eugene over the mountains

to Southeastern Oregon?

Objected to by counsel for defendant as incompetent, im-

material and not proper testimony to be introduced at this

time.

A—Yes, sir, I am.

Q—Have you been living on the line of this road at any

time?

Objected to as immaterial and incompetent.

A—Yes, near it; within five miles of it.

Q—I will ask you to state fully whether or not any wagon

road was ever constructed or built by the Oregon Central

Military Road Company over or upon the route of said road,

and state fully all that you know about the manner in which

said road was built, if any was built, whether the streams

across which it was built were bridged, whether any grades

were made or turnouts, and state fully the manner in which

said road was built and constructed, if any such road was

built, and when it was and by whom?
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Counsel for the defendant objects to the question as im-

material and irrelevant; that under the pleadings as they

stand now in the court testimony concerning the construc-

tion of the road cannot be introduced and ought not to be

introduced into the record; and counsel therefore requests

the Examiner that before this answer is made the question

as to its materiality and competency and its whole relation

to the case shall be certified to the court for its determina-

tion and decision before any further testimony is taken.

Examiner's Note—I am requested by defendant's counsel,

under the provisions of the United States Equity Rule No.

67, to certify to the CQurt for its consideration and deter-

mination three questions:

First—Whether or not the burden of proof is upon the

complainant to maintain at this time by its testimony the

allegations of the bill so that it will be entitled to the affirma-

tive in opening and closing the testimony; and

Second—Whether or not it is competent for the com-

plainant to introduce at this time evidence tending to show

the manner of the construction of the alleged road, the fact

that such construction did not comply with the law, and that

the defendants had notice thereof ; and

Thirdly—Whether under the pleadings as they now are in

this cause, the only matter to be proved is the truth of the

matter in issue between the plea and tlie replication, apd

whether the affirmative of this proof is not upon the de-

fendant.

And accordingly I herewith certify these questions to the

court for its consideration.

Respectfully submitted,

George H. Durham, Examiner.

Whereupon an adjournment was now taken herein until

10 o'clock to-morrow morning.

George H. Durham, Examiner.
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District and State of Oregon, )

County of Multnomah,
j

I, George H. Durham, Examiner, do hereby certify that

I have prepared the foregoing copy of record, and have

carefully compared the same with the original thereof, and

that it is a correct transcript therefrom and of the whole

thereof.

Portland, Oregon, dated the 6th day of August, 1891.

Geo. H. Durham.
Endorsed: Filed August 7, 1891.

K. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 7th day of August,

1891, the same being the 65th judicial day of the regular

April term of said court; present, the Honorable Matthew
P. Deady, United States District Judge presiding, the fol-

lowing proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States
]

The Oregon CentrIl Military Road
i^^^^^-

^^^^•

Company et al.
J

August 7, 1891.

Now at this day this cause comes on to be heard upon
the following question certified from the Examiner, viz:

"Whether or not the burden of proof is upon the com-
plainant to maintain at this time by its testimony the nlle-

gations of the bill so that it will be entitled to the affirma-

tive in opening and closing the testimony"; and was argued

by Mr. Franklin P. Mays and Mr. A. H. Tanner, of counsel

for the plaintiflf, and by Mr. Kufus Mallory, of counsel for

the defendants; on consideration whereof, it is ordered that

the defendants do first proceed to take testimony in support

of'' their pleas.

And afterwards, to wit: on Saturday, the 8th day of

August, 1891, the same being the 66th judicial day of the

Piegular April Term of said Court; present, the Honorable
Matthew P. Deady, United States District Judge, pre-

siding; the following proceedings were had in said case,

to wit:
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In the circuit court of the United States for the District of

Oregon.

The United States

vs.

The Oregon Central Military Road Com- C
/-No. 1632.

CENTRAL MILITARY JIOAD UOM- {

pany et al.

August 8, 1891.

Now at this day this cause comes on to be heard upon the

application of the plaintiff for an order fixing the time in

which to take testimony herein, and was argued by Mr.

Franklin P. Mays and Mr. A. H. Tanner, of counsel for the

plaintiff, and by Mr. Rufus Mallory, of counsel for the de-

fendants; on consideration whereof it is ordered that said

defendants have thirty days from this date in which to take

their testimony; that said plaintiffs have thirty days

thereafter in which to take its testimony, and that said de-

fendants have ten days thereafter to take their testimony

in rebuttal.

And afterwards, to wit: on the 28th day of August, 1891,

there was duly filed in said Court a motion to amend answer

of defendant, California and Oregon Land Co., in words and

figures as follows, to wit:

In the circuit court of the United States for the District of

Oregon. ^

The United States, Plaintiff,

vs.

The Oregon Central Military Road Com-
pany et al. and the California & Oregon
Land Company, Defendants.

The defendant, the California and Oregon Land Company,

moves the Court to amend the answer by it filed in this

cause in support of its plea tiled herein, by striking out

allegations thereof and inserting others, as follows:

Strike out of the answer to paragraph five of said bill, be-

ginning with line 8, on page 3 of said answer, and extending

to and including line 12, on the same page.
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Paragraph 6.

Strike out all of the answer to paragraph six, on page

three, and insert in lieu thereof the following:

"In answer to paragraph six of said bill of complaint,

this defendant says that at the time of the purchase by this

defendant of the lands in the said bill of complaint men-

tioned it has not knowledge, information or notice of

the matters and things in said sixth paragraph of said

bill contained, but it believes that neither the said Oi'e-

gon Central Military Road Company, or any of its officers,

agents or representatives, or that anyone in its behalf,

fraudulently or otherwise, pointed out to said governor any

county road, or led him to believe that any county road was

owned or had been constructed by said company, and it

says it believes that the said Oregon Central Military Road
Company had, on and prior to the 27th day of July, 1866,

constructed the fifty miles of road mentioned in said cer-

tificate of the Governor of Oregon, in all respects accord-

ing to the requirements of the said act of Congress, which fact

it believes the said Addison C. Gibbs, then Governor of

Oregon, ascertained and knew from an examination of the

same by him made and by proof thereof to his satisfaction.''

Paragraph 7.

Strike out all of the answer to paragraph seven from line

24 to line 28, both inclusive.

Paragraph 8.

Strike out of the answer to the 8th paragraph of said bill,

beginning with the word " denies " on the 30th line of the

4th page, and extending to and including the word " con-

tained " in the same line of the same page, and insert in-

stead thereof " had no knowledge, information or notice of

the matters and things in said eighth paragraph of said bill

contained." Also insert after the words " it says," on the

first line of the fifth page of said answer, the words " it be*

lieves." Also insert after the words "which fact," in the

4th line of the 5th page, the words "it believes."
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Paragraph 9.

Strikeout of paragraph ume, beginning at the words "de-

nie.s" in the 8th line of the 5th page, and extending to and

including the word " persons " in the 12th line of the same

page, and insert as follows; " Says that it has no knowl-

edge, information or notice that said certificate issued as

aforesaid by the Governor on November 26th, 1867, was

procured by the said road company by or through any false

or fraudulent representations by the officers, stockholders,

agents or representatives thereof, or any of them, or of any

person or persons." Strike out that portion of said para-

graph 9 of said answer beginning with the word "on" in the

18th line of the 5th page and extending to and including the

whole of line 21 of the same page.

Paragraph 11.

Strike out the whole of paragraph eleven of said answer

and insert instead thereof:

" In answer to paragraph eleven of said bill of complaint,

this defendant says it had not any knowledge, information

or notice of the matters and things in the said paragraph

eleven contained, and sa3S it believes that the said Oregon

Central Military Road Company had, on January 12th,

1870, constructed a road in all respects as required Hby said

act of Congress, within the limits of said grant, from Eugene

City to the eastern boundary of the State of Oregon, which

fact it believes the said George L. Woods, then Governor

of Oregon, well knew from an examination and inspection

by him made, and from proof thereof to his satisfaction."

Paragraph 12.

Strike out the whole paragraph and insert:

"In answer to paragraph twelve of said bill of complaint

the defendant says it had not any knowledge, information or

notice that any of said certificates were procured by said

Military Pioad Company through any false or fraudulent

representations by any of its officers, stockholders, agents

or any other person, and it believes that no such repre-

sentations were at any time made, or were so made to enable

said company to falsely or fraudulently obtain possession or
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control of any of the lands of said grant, or that the accept-

ance of the said road was a fraud upon the United States."

Paragraph 13.

Strike out paragraph 13 and insert:

"In answer to paragraph thirteen of said bill of com-

plaint this defendant says it had not any knowledge, in-

formation or notice prior to or at the time of tlie purchase

by it of the land in said bill of complaint mentioned, and

of the delivery of the deeds and payment of the money

therefor, that said road was not graded, bridged, cleared

and constructed in whole, through its entire length, and

says it believes it was so constructed in all respects as

required by said act of Congress so as to permit of its

regular use as a wagon road, and so as to permit the

transportation of property, troops and mails of the United

States over the same."

Paragraph 14.

Strike out the whole paragraph and insert:

''In answer to paragraph fourteen of said bill of com-

plaint this defendant says it has no knowledge, informa-

tion or notice of the matters and things in said paragraph

fourteen contained, but says it believes that the said Oregon

Central Military Koad Company constructed said road as

required by said act of Congress, and in so doing expended

about $130,000, and that the lands granted to said company

were disposed of by it to reimburse it for such expendi-

ure.

Paragraph 15.

Insert after the word "says" in the 22nd line of the 7th

page of said answer to said bill, the words "it believes."

Paragraph 17.

Strike out of said answer to paragraph 17 of said bill the

word " denies" in the 9th line of the 8th page of said answer

to said paragraph 17, and insert "says it lias no knowledge,

information or notice." Also insert after the word "says"

in the 4th line of the 8th page of said answer, the words " it

believes." Also strike out the word "denies" in the 19th
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line of the 8th page, and insert " says it had no knowledge,

information or notice." Insert after the word "says " in the

21st line of the 8th page, the words "it believes."

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for Deft. Cal. & Or. Land Co.

Due service of the within motion by certified copy, as

provided by law, is hereby admitted at Portland, Or., Aug.

27, 1891.

A. H. TANNER,
Of Solicitors for Pltf.

Endorsed: Filed August 28, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Friday, the 28th day of

August, 1891, the same being the 76th judicial day of the

Regular April Term of said Court; present: the Honorable

Matthew P. Deady, United States District Judge, presiding,

the following proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States

^*"
VNo. 1632.

The Oregon Central Military Road
Company, et al.

August 28, 1891.

Now at this day comes the plaintiff, by Mr. A. H. Tanner, of

counsel, and the defendant, the California and Oregon Land
Company, by Mr. Rufus Mallory, of counsel; and on motion
of said defendant, it is ordered that said defendant be and
it is hereby allowed to file an amended answer herein in

support of its plea.

And afterwards, to wit, on the 3d day of September, 1891,

there was duly filed in said Court an amended answer of

defendant, C. <fe O. Land Co., in words and figures as fol-

lows, to wit:
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In the circuit court of the United States for the district of

Oregon.

The United States, Plaintiff,
^

vs.

The Oregon Central Military Road Company,
B. J. Pengra, C. E. Pengra, G. W. Colby,

John Boggs, N. D. Rideout, W. H. Parks,

R. F. Parks, Edgar Mills, E. B. Pond,
Nicholas Luuning, W. C. Belcher, T. B.

Simpson, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook, Isaac

Lohman, A. D. Breed, and the California /

and Oregon Land Company, Defendants.

To the Honorable the Judges of the circuit court of the

United States for the district of Oregon:

The amended answer of the California and Oregon Land

Company, filed in pursuance of the order of the Court duly

made, to the bill of complaint of the United States, com-

plainant, accompanying the pleas of this defendant and

fortifying the same, and not waiving the said pleas.

This defendant now, and at all times hereafter, saving to

itself all and all manner of exceptions or otherwise that may
or can be taken to the many errors, uncertainties and im-

perfections in the said plaintiff's bill contained, for answer

thereto, or to so much thereof as this defendant is advised

it is necessary or material for it to make answer to, answer-

ing says:

In answer to the first paragraph of the said bill, this de-

fendant admits that all the allegations contained therein are

true.

In answer to the second paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the third paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fourth paragraph of the said bill, this

defendant admits that all the allegations therein contained

are true.

In answer to the fifth paragraph of the said bill, this de-

fendant admits that the Governor of Oregon, on the 27th day
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of July, 1866, made and issued the certificate set forth in

said paragraph, but it says it hud no knowledge, information

or notice that either the officers, stockholders or agents of

the Oregon Central Military Road Company, or any one of

them, or any other person or persons acting in the interest

of said company, or any such officers, stockliolders or agents,

or any or either of thpira, on the said 27th day of July, 1866,

or at any other time, falsely or fraudulently represented to

A-ddison C. Gibbs, then Governor of Oregon, or to any other

person, that said road had been constructed for 50 miles, or

for any distance, from Eugene City eastward, or from any

other point or in any direction, as required by law, or that

they, the said officers, stockholders, agents or representatives

or other persons, or any one or more of them, then or at any

time knew that any such representations were false, or that

said road had not in any respect been constructed according

to law, or that they or any of them made such alleged false

and fraudulent representations, or any representations, or

so did for the purpose of procuring the issuance of such cer-

tificate, or for any purpose.

In answer to paragraph six of said bill of complaint, this

defendant sixys it has no knowledge, information or notice

of the matters and things in said paragraph contained, and it

had no knowledge, information or notice of the matters and

things in said paragraph contained, and it had no knowl-

edge, information or notice thereof at the time of the pur-

chase bv it of the land in said bill of complaint mentioned,

and the payment of the purchase money and delivery of the

deeds thereof.

In answer to the seventh paragraph of said bill of com-

plaint, this defendant admits that the Governor of Oregon,

on the 26th day of November, 1867, made and issued the

certificate in said paragraph set forth, but it says it has no

knowledge, information or notice of the other matters and

things in said paragraph contained, and had no knowledge,

information or notice thereof at the time of the purchase by

it of the lands in said bill of complaint mentioned, and of

the payment of the purchase money and the delivery of

the deeds therefor.
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In answer to paragraph eight of said bill of comphiint,

this defendant says it had no knowledge, information or

notice of tbe matters and things in the said paragraph con-

tained, and had no knowledge, information or notice thereof

at the time of the purchase by it of the lands in the said

complaint mentioned, and of tlie payment of the purchase

money and the delivery of the deeds therefor.

In answer to paragraph nine of the said bill of complaint,

this defendant says it has not, and at the time of the purchase

by it of the lands in the bill of complaint mentioned, and the

payment of the money and delivery of the deeds therefor, had
not any knowledge, information or notice that said certifi-

cate, issued as aforesaid by the governor on the 26th day of

November, 1867, was procured by the said road company by

or through any frai;dulent representations by the officers,

stockholders, agents or representatives thereof, or of any of

them, or of any person or persons.

In answer to paragraph ten of said bill of complaint, this

defendant admits that the Governor of Oregon, on tbe 12th

day of January, 1870, made and issued the certificate in said

paragraph set forth; but it says that it has no knowledge,

information or notice concerning the other matters in said

paragraph alleged, and had not any knowledge, information

or notice of any of said matters at the time of the purchase

by it of the lands in said bill of complaint mentioned, and

of the payment of the purchase money and the delivery

of the deeds therefor.

In answer to paragraph eleven of said bill of complaint,

this defendant says it has not and had not at the time of the

purchase by it of the lands in the bill of complaint men-

tioned, and of the payment of the purchase money and the

delivery of the deeds therefor, any knowledge, information

or notice of the matters and things in the said paragraph of

said bill contained.

In answer to paragraph twelve of said bill of complaint

this defendant says it has not, and had not at the time of

the purchase by it of the lands in the bill of complaint

mentioned, and of the payment of the purchase money and

the delivery of the deeds therefor, any knowledge, informa-

tion or notice that any of said certificates were procured by
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said Military Road Company through any false or fraudu-

lent representations by any of its officers, stockholders,

agents or any other person or for any purpose whatever.

In answer to paragraph thirteen of said bill of complaint,

tliis defendant says it had not at the time of the purchase

by it, the payment of the purchase money and delivery of

the deeds of the land in the bill of complaint mentioned, it

had not any knowledge, information or notice that the said

road was not graded, bridged, cleared and constructed in

whole through its entire length, or that said road was not

constructed and completed in all respects as required by
said act of Congress, or so as to permit of its regular use as a.

wagon road, so as to permit the transportation of property,

troops and mails of the United States over the same.

In answer to p.iragraph fourteen of said bill of complaint

this defendant admits that the said act of Congress in

granting the lands in the bill of complaint mentioned to the

State of Oregon, declares that the lands so granted shall be

exclusively applied to the construction »f the road and for

no other purpose, but it says that at the time of the pur-

chase by it of the lands in the bill of complaint mentioned,

and of the payment of the purchase money and the delivery

of the deeds therefor, it had not and has not any knowledge,

information or notice that said lands were not so disposed

of, or that the proceeds thereof were not applied exclusively

to the construction of said road, or to the construction of

bridges thereon, or establishing ferries on streams along the

line of said road.

In answer to the fifteenth paragraph of said bill of com-

plaint this defendant denies the allegations therein con-

tained.

In answer to paragraph sixteen of said bill of complaint

this defendant says that the statements therein contained

are true.

In answer to paragraph seventeen of said bill of com-

plaint this defendant says that it is true that the Commis-
sioner of the General Land Office and the Secretary of the

Interior did on the several dates in the said paragraph men-

tioned execute and deliver to the State of Oregon, for the

benefit of said road, certified lists of land as in said para-
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graph alleged, and it believes tbe number of acres so certi-

fied to be correctly stated in the exhibits attached to the

bill of complaint, and this defendant admits that the Presi-

dent of the United States did, as alleged in said paragraph,

issue to the Oregon Central and Military Road Company
pateut or patents for the number of acres therein men-
tioned, but this defendant says it has not and at the time of

the purchase and payment of the purchase money by it of the

laud described in said bill of complaint and the delivery of

the deeds therefor, it had not any knowledge, information

or notice of the other matters and things in said paragraph
contained.

In answer to paragraph eighteen of said bill of complaint

this defendant admits the execution and delivery of the

several conveyances and transfers therein mentioned, and
it says that said grant, and all rights and interests there-

under, have passed by such conveyances and are now held

by and vested in the defendant, the California and Oregon
Land Company, except as to about 3000 acres heretofore

sold and conveyed by said company.

In answer to paragraph nineteen of said bill of complaint
this defendant admits the matters therein stated to be true.

In answer to paragraph twenty of said bill of complaint
this defendant says it believes that the maps or plats re-

ferred to in the certificate hereinbefore mentioned, show the

line of said road, the aggregate amount of land included in

said grant, the number of acres which have been in effect

patented, and the number of acres for which said company
claims the right to have patents issued, as stated in said

paragraph; but denies that the claim of said company to

have of right a patent issued for the land so claimed is ques-
tionable, and it says that it has good right in equity to such
patent.

In answer to paragraph twenty-one of said bill of complaint
this defendant says that neither of the defendants, nor any
of its officers, stockholders, or agents, at the time of the

execution and delivery of said deeds, or at the time of the

execution of any of such deeds, or at the time of the accru-

ing of any of their interests in said land, or at any time, had
any knowledge, information or notice that the road provided
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for in said act of Congress had not been constructed as re-

quired by the said act, or so as to be in every sense a public

highway, or so that it could be used by the United States

or by any of the citizens or residents thereof as a public high-

way, or so that the United States could transport its prop-

erty, troops or mails over the same, and it says that neither

of them have at any of such times, or at any time, any knowl-

edge, information or notice that no grade has been estab-

lished or constructed upon any part of said road, or that no

clearing bad been done on any part thereof, or that no

bridge or bridges had been built, or ferries established,

over any stream on the line thereof, or that no cuts or turn-

outs had been constructed at every proper place on said line

of road; that neither of them had at any time any knowl-

edge, information or notice that said road was not begun
and completed within five years from the date of the pas-

sage of said act of Congress, or that it had never been be-

gun or constructed; that neither of them at any time knew
that any of the statements made in any of the said certifi-

cates of the said governor of Oregon were false, or that

either of the said governors did not examine the road in

every part thereof referred to in such certificates, or that

either of said certificates had been procured by false or

fraudulent representations, or that either of said patents

were procured upon any false certificates.

And this defendant further answering the matters in said

bill of complaint alleged, says: That on or about the 15th

day of May, 1874, the defendants G. W. Colby, John Boggs,

N. D. Rideout, W. H. Parks, R. F. Parks, Edgar Mills, E.

B. Pond, Nicholas Lunuing, W. C. Belcher, T. B. Simpson,

purchased the undivided one-half interest in said laud, and
on or about October 15, 1874, the defendants G. W. Colby,

N. Lunning, E. B. Pond, W. C. Belcher, N. D. Rideout,

J. M. Peck, Isaac Allen, B. F. Baker, M. P. Jones and

Isaac Lohman, purchased the remaining half undivided in-

terest in said land; that at the time of making each of said

purchases they and each of them were residents of the

State of California, and placing confidence in the truth of

the hereinbefore mentioned certificates of the governor of

Oregon, that the said road had been duly and seasonably
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constructed and completed in accordance witli the terms of

the said granting acts, and also in the said several certifi-

cates of the Commissioner of the General Land Ofiice and

Secretary of the Interior, did make said purchases in good

faith and for valuable considerations, to wit: for the total

sum of 1200,000, from the defendants B. G. Pengra and C.

Pengra, vv^ho bad succeeded to the ownership of the said

grant of land, through the act of the legislature of Ore-

gon, and the conveyances, assignments and transfers of said

Oregon Central Military Road Company, as stated in the

bill of complaint herein.

And this defendant avers that said sum of $200,000 was

paid by said defendant in money truly and bo7ia fide, and

without notice previous thereto or to the delivery of the

conveyances thereof, or of any of the pretended fraudulent

representations or acts in the bill of complaint set forth,

and without any reason to believe or suspect that there had

been any fraudulent act or misrepresentation, or failure of

duty in the examination or certifying the completion of said

road, or any part thereof, or that said road had not been

wholly, seasonably and properly completed in accordance

with the requirements of said granting acts.

And this defendant says that said purchasers were the

promoters, organizers and original stock subscribers and

holders of the defendant. The California and Oregon Land

Company; that said company is duly incorporated under

the laws of the State of California for the purpose of tak-

ing said laud grant, and as a convenient means of managing

the property and interests of the said several purchasers in

said land grant, and to this end said several purchasers did,

on or about March 3, 1877, convey to said company their sev-

eral interests in said grant in consideration of the interest

and stock in said corporation severally held by them ; that

at the time of said transfer and conveyance to said corpo-

ration, neither the said company nor any of its ofl&cers,

agents or stockholders had any notice or reason to believe

or suspect that there had been any fraud or misrepresenta-

tion or failure of duty in the examination or certifying afore-

said, but the transfer to and taking by said company was

had and done really, bona fide, and upon the confidence
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placed by them and each of them in the truth of said certifi-

cates.

That so confiding and relying, and without notice cr

reason to believe or suspect any of the alleged fraudulent

acts or misrepresentations in the bill of complaint charged,

the said promoters and the said land company have really

and 6o?ia j?c/e paid in the care and expense attending said

land more than the sum of $87,775.10, and in addition

thereto have paid in taxes levied under the laws of Oregon

more than the sum of $51,000.

That there has not been received by said company, or by

its stockholders on account of said land, to exceed the sum
of about $15,000, which sum has been derived from rents

and sales thereof.

That since the conveyance of said grant and lands to said

California and Oregon Land Company there have been from

time to time sales and transfers of the said stock of the

said company to others than its original stockholders, who
are now the owners and holders of such stock, and were at

the commencement of this suit; that such purchases have

been made by such holders in the confidence reposed by
them in the truth of said certificates, and in reliance upon

the said hereinbefore mentioned listing of lands and upon

the said act of Congress, approved June 18, 1874, and cited in

the sixteenth paragraph of the bill of complaint herein; that

various sums per share, up to $20 per share, were really

and buna fide paid by such purchasers for such stock, with-

out notice by them or reason to believe or suspect any of

the alleged fraudulent acts or misrepresentations in the

said bill charged; that said company's capital stock consists

of 20,000 shares, which is, and at the beginning of this suit

was, held by twenty-five stockholders, of whom only eight

were original stockholders in said company or are defend-

ants in this suit.

And this defendant denies all and all manner of unlawful

eombination and confederacy wherewith it is by the said

bill charged, without this that there is any other matter,

cause or thing in the said complainant's said bill of com-

plaint contained, material or necessary for this defendant to

make answer unto, and not herein and hereby well and
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sufficieutly answered, confessed, traversed and avoided or

denied, is true to the knowledge or belief of this defendant;

all of which matters and things this defendant is ready and

willing to aver, maintain and prove, as this honorable court

shall direct; and humbly prays to be hence dismissed, with

its reasonable costs and charges in this behalf most wrong-

fully sustained.

E. B. Pond,

[Seal] President of the California and Oregon Land
Company.

State of California, )

City and County of San Francisco,
j

The amended answer of the defendant, the California and

Oregon Land Company, was taken before me, this 31st day

of August, 1891, \inder the common seal of said corporation,

as by its seal aJ0S.xed appears.
rSeal of California and Oregon

1
L Land Company. J

State of California, )

City and County of San Francisco,
j

On this 31st day of August, 1891, personally appeared E.

B. Pond, President of the defendant, the California & Ore-

gon Land Company, and made oath that he is the president

of said company, and is familiar with its business affairs;

that he has heard the foregoing amended answer read, and

knows the contents thereof, and that the matters and things

set forth therein, so far as it relates to the acts of the said

defendant, are true, and so far as they relate to the acts of

others, he believes the same to be true.

Subscribed and sworn to before me, this 31st day of Au-
gust, 1891.

[SealJ Lee D. Craig,

Commissioner of Deeds for the State of Oregon, resident in

the City and County of San Francisco, State of Cali-

fornia.

Endorsed: Filed September 3, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 5th day of September, 1891,

there was duly filed in said court a replication to amended
answer in words and figures as follows, to wit:
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In the circuit court of the United States for the district of

Oregon.

The United States, Plaintiff,

vs.

The Oeegon and California Military Road
Company, B. G. Pengra, C. E. Pengra, G. W.
Colby, John Boggs, N. D. Rideout, W. H.
Parks, R. P. Parks, Edgar Mills, E. B.

Pond, Nicholas Lunning, W". C. Belcher, F.

B. Simpson, J. W. Peck. Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook, Isaac

Lohman, A. D. Breed, and the California

and Oregon Land Company, Defendants.

Replication of the above named plaintiff to the plea and

the amended answer in support thereof of the defendant,

the California and Oregon Land Company:

This repliant, saving and reserving to itself all, and all

manner or advantage of exception js'hich may be had and

taken to the manifold errors, uncertainties and insufficien-

cies of the said plea, and amended answer in support thereof,

of the said defendant, for replication thereunto, saith, that it

doth and will aver, maintain and prove its said bill to be

true, certain and sufficient in the law to be answered unto

by the said defendant; and that said plea and answer of the

defendant is uncertain, untrue and insufficient to be replied

unto by this repliant; without this, that any other matter or

thing whatsoever in the said plea or answer contained ma-

terial or effectual in the law to be replied unto, confessed

and avoided, traversed or denied, is true; all which matters

and things this repliant is, and will be, ready to aver and

prove, as this Honorable Court shall direct; and humbly
prays as in and by its said bill of complaint it hath already

prayed.

F. P. MAYS and

A. H. TANNER,
Solicitors for Complainant.
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Due service of the within replication by certified copy, as

provided by law, is hereby admitted at Portland, Or. , Sept.

5, 1891.

RUFUS MALLORY,
Of Counsel for Plflf.

Endorsed: Filed September 5, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on the 26th day of October, 1891,

there was duly Bled in said Court a certificate from Exam-

iner in words and figures as follows, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States, Complainant,

vs. . I TO' -1 noi)

Oregon Central Military Road Company,
Defendant.

District of Oregon, ss.

Monday, October 26, 1891.

The parties to the above entitled suit appeared before

me, at my office, the United States being represented by
A. H. Tanner, Esq., its counsel, aud the defendant by

Rufus Mallory, Esq., of its solicitors, whereupon the fol-

lowing proceedings were had, to wit:

Counsel for the complainant now offers to call witnesses

to show that the wagon road, known as the Oregon Central

Wagon Road, and referred to in the bill in this suit, was

never built as required by the act of Congress, and that the

certificates of the governors that it was built and con-

structed were obtained by misrepresentation, as charged in

the bill.

Counsel for the defendant, the California and Oregon
Land Company, objects to the introduction of this testi-

mony as immaterial and irrelevant for the purpose of con-

troverting the matters contained in the plea or the testi-

mony introduced in pursuance thereof.

Examiner—Let the record show that George Joseph,

heretofore sworn as a witness in behalf of the complainant

in this cause, was thereupon called to the stand and in-

terrogated by complainant's counsel as follows:
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Q—State fully and at lerjgth all you know as to whether

or not the wagon road, known as the Oregon Central Mili-

tary Wagon Road, referred to in the bill in this suit, was

ever built or constructed, and describe fully all that was

done by said company in reference thereto, and state fully

also all that you know in reference to the way the certificates

of the "governors of Oregon that said road or portions there-

of had been built, were obtained.

Counsel for the defendant objects to the question as

irrelevant and immaterial to the issue made by the plea in

this cause, and as immaterial for the purpose of answering

any evidence -taken in support of the plea and for the fur-

ther reason that the plea raises no issue upon the question

of the construction of the road, or the issuance of the certifi-

cates, and before au answer shall be made to the question,

counsel for the defendant, the California and Oregon Land

Companv, requests the Examiner to certify the question to

the court for his opinion as to whether the question should

be answered.

Examiner's Note.—Before taking the answer I will

certify this question to the court as requested by counsel

for the defendant, for the purpose of taking the opinion of

the court as to the relevancy and materiality of the testi-

mony sought by the question referred to.

Geo. H. Durham, Examiner.

District of Oregon, ss.

I, G. H. Durham, do hereby certify that the foregoing is

a correct transcript of the proceediugs had before me in the

above entitled suit on the 26th day of October, 1891, and

the whole thereof. And I hereby certify the same to this

Honorable Court for its opinion as to whether said testi-

mony shall be received.

Witness my hand, October 26, 1891.

Geo. H. Durham, Examiner.

Endorsed: Filed October 26, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Monday, the 26th day of Oc-

tober, 1891, the same being the 12th judicial day of the

Regular October Term of said court- Present: The Hon-
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orable Matthew P. Deady, United States District Judge
presiding, tbe following proceedings were had in said case,

to wit.

In the circuit court of the United States for the district of
Oregon. •

The United States \

The Oregon Central Military Egad
j

" °' "'

Company, et al. J

October 26, 1891.

Now, at this day this cause comes on to be heard, upon
the question and objection thereto, certified from the Ex-

aminer, as follows: Question by counsel for plaiutifi", pro-

pounded to George Joseph, a witness for said plaintiff:

" State fully and at length all you know as to whether or not

the wagon road known as the Oregon Central Military Wagon
Eoad, referred to in the bill in this suit, was ever built or

constructed, and describe fully all that was done by said

company in reference thereto, and state fully also all that

you know in reference to the way the certificates of the gov-

ernors of Oregon, that said road or portions thereof had
been built, were obtained." "Counsel for defendants ob-

jects to the question as irrelevant and immaterial for the

purpose of answering any evidence taken in support of the

plea, and for the further reason that the plea raises no issue

upon the question of the construction of the road or the

issuance of the certificates "; and was argued by Mr. Albert

H. Tanner, of counsel for the plaintiff', and by Mr. Rufus

Mallory, of counsel for said defendants.

On consideration whereof, it is ordered that said objec-

tion be and the same is hereby sustained.

In the circuit court of the United States for the district of

Oregon.

The United States ]

The Oregon Central Mili- [-^^°- -^^^^•

tary Koad Company et al. J

Now at this day, on motion of Mr. Eufus Mallory, of

counsel for the defendant, the California and Oregon Land
Company, it is ordered, that said defendant be and it is
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hereby allowed to amend its plea to the bill herein by strik-

iug out the words: "That each of said several certificates

were made honestly and in good faith, and without any

fraudulent intent, or procurement or false representation by

any person whomsoever," at the bottom of the second page

of said plea.

And afterwards, to wit: on Monday, the 23d day of No-

vember, 1891, the same being the 30th judicial day of the

Kegular October Term of said court; present, the Honor-

able Matthew P. Deady, United States District Judge, pre-

siding, the following proceedings were had in said case, to-

wit:

In the cWcuit court of the United States for the district of

Oregon.

The United States "]

The Oregon Central Mili- i^"^^-

^^^^•

tary Koad Company et al. J

November 23, 1891.

Now at this day comes the plaintiff, by Mr. A. H. Tanner,

of counsel, and the defendants by Mr. Kufus Mallory, of

counsel, and on motion of said defendants, it is ordered, that

the clerk of this court open and publish the depositions now
on file in this cause, and that this cause be and the same is

hereb}' set for hearing on the pleas and answers of said de-

fendants, on Wednesday, November 25, 1891.

And afterwards, to wit: On Monday, the 7th day of De-

cember, 1891, the same being the 39th judicial day of the

Regular October Term of said Court. Present: the Hon-

orable Matthew P. Deady, United States District Judge,

presiding, the following proceedings were had in said case,

to wit:
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In the circuit court of the United States for the District of

Oregon.

The United States,

vs.

The Oregon Central Military Road Com-

I*any, B. J. Pengra, C. E. Peugra, G.

W. "Colby, Johu Bo^gs, E. B. Pond,
Nicholas Lunning, W. C. Belcher, N.

[ ^ -.ooc)

D. Eideout, W. H. Parks, E. F. Parks, T^^'
^^^"•

Edgar Mills, F. B. Simpson, J. W.
Peck, Isaac Allen, B. F. Baker, P. M.
Jones, D. H. Holbrook, Isaac Lohman,
A. D. Breed, and the California and
Oregon Land Company.

December 7, 1891.

This cause was heard upon the bill, the amended pleas

and answer of the defendant, the California and Oregon

Land Company, the replication thereto, the testimony and

exhibits, and was argued by Mr. Franklin P. Mays, United

States Attorney, and Mr. Albert H. Tanner, of counsel for

the plaintiff, and by Mr. Eufus Mallory, of counsel for said

defendant; on consideration whereof the court finds that

the certificates of the governor of Oregon declaring the

road mentioned in the bill to have been duly constructed,

were truthfully made, without fraud or misrepresentation on

the part of any one; and that said defendant, the California

and Oregon Land Company, is the purchaser of the land

described in said bill from the Oregon Central Military

Eoad Company in good faith, for a valuable consideration,

and without notice of any fraud or misrepresentation on the

part of said Oregon Central Military Eoad Company, or any

one else. It is therefore ordered, adjudged and decreed that

said plea of said defendant be, and the same is, hereby sus-

tained, and that said bill of complaint be, and the same is,

hereby dismissed, as to said defendant, the California and

Oregon Land Compnay.
(Signed) DEADY, J.

Endorsed: Filed Dec. 7, 1891.

E. H. Lamson, Clerk.
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And afterwards, to wit, on the 28th day of December,

1891, there was duly filed in said court an assignment of

errors in words and figures as follows, to wit:

la the circuit court of the United States for the district of

Oregon.

The United States, Complainant,
vs.

The Oregon Central Military Egad
Company, B. J. Pengra, C. E. Pen-
gra, G. W. Colby, John Boggs, N. D.
Kideout, W. H. Paiks, E. F. Parks,

Edgar Mills, E. B. Pond, Nicholas [

Lunning, W. C. Belcher, F. B. Simp-
son, J. W. Peck, Isaac Allen, B. F.

Baker, M. P. Jones, C. H. Holbrook,
Isaac Lehman, A. D. Breed, and the

California and Oregon Land Com-
pany, Defendants.

The above named complainant, conceiving itself aggrieved

by the proceedings in this cause and the final decree en-

tered in the above entitled cause and court on the 7th day

of December, 1891, doth hereby appeal from the same to

the United States circuit court of appeals for the ninth

circuit, and it prays that this appeal may be allowed; and

that a transcript of the record and proceedings and papers

upon which said decree was made, duly authenticated, may
be sent to the clerk of the said court, as provided by law,

and the rules thereof.

Complainant hereby assigns the following grounds of

error upon which it claims and alleges that said decree 'was

erroneous and should be reversed, to wit

:

First. The court erred in sustaining the objections of

the defendants to the testimony offered by complainant to

show that the wagon road mentioned in the bill herein M'as

never built or constructed, and to show that the certificates

of the governors, that such road was built, were obtained

by misrepresentation and fraud; and in sustaining the ob-

jection to the question propounded to the witness George

Joseph, to wit: " I will ask you to state fully whether or

not any wagon road was ever constructed or built by the

Oregon Central Military Eoad Company over or upon the
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route of said road, aud state fully all that you know about

the manner in which said road was built, if any was built,

whether the streams across which it was built were bridged,

whether any grades were made or turnouts, and state fully

the manner in which said road was built aud constructed, if

any such road was built, and when it was and by whom ?
'

And in excluding said testimony so oflfered.

Second. The Court erred in sustaining the objection of

said defendants to the testimony offered by complainant

after the defendants had taken their testimony aud rested

upon the issues arising on the plea and answer filed herein;

and in sustaining the said defendants' objection to the fol-

lowing question propounded to the witness George Joseph:

"Question.—State fully and at length all you know as to

whether or not the wagon road known as the Oregon Cen-

tral Military Wagon Eoad referred to in the bill in this suit

was ever built or constructed, and describe fully all that

was done by said company in reference thereto, and state

fully also all that you know in reference to the way the cer-

tificates of the governors of Oregon, that said road or por-

tions thereof had been built, were obtained ?" Aud in ex-

cluding said testimony so oli'ered.

Third. The Court erred in making said decree made and

entered herein on the 7ta day of December, 1891, sustain-

ing the pleas of the said defendants, the California and Ore-

gon Land Company, and in dismissing the bill of complaint

as to the said defendant, the California and Oiegon Land
Company.

Fourth. The finding of the Court in said decree, that

the certificates of the governors of the State of Oregon de-

claring the road mentioned in the bill to have been duly

constructed were truthfully made, without any fraud or mis-

representation on the part of anyone, is contrary to the ad-

missions made in the plea and answer of the said defendant

and is against the evidence.

Fifth. The finding of the Court in said decree, that said

defendant, the California and Oregon Land Company, is

the purchaser of the lands described in said bill from the

Oregon Central Military Road Company in good faith and
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for a valuable consideration^ and without notice of any fraud

or misrepresentation on the part of the said Oregon Central

Military Road Company or anyone else, is .against the evi-

dence and contrary to law.

Sixth. The Court erred in sustaining the exceptions

taken by the defendants N. D. Rideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. C. Belcher, J. W. Peck, B. F.

Baker, M. P. Jones, Isaac Lohman, and the California and

Oregon Laud Company, to the portions of the bill of com-

plainant herein filed and specified in said exceptions.

Seventh. That the said decree and findings therein

stated are eroneous, against the evidence and contrary to

law.

F. P. MAYS, U. S. Dist. Atty.,

ALBERT H. TANNER,
Solicitors for Complainant.

Endorsed: Filed Dec. 28, 1891.

R. H. Lamson, Clerk.

And afterwards, to wit, on Monday, the 28th day of De-

cember, 1891, the same being the 54th judicial day of the

regular October term of said court; present: the Honorable

Matthew P. Deady, United States District Judge, presiding,

the following proceedings were had in said case, to wit:

In the circuit court of the United States for the district of

Oregon.

The United States
)

vs. \ No. 1632.

The Oregon Central Military Road Co. et al.
)

December 28, 1891.

Now, at this day, on motion of Mr. Albert H. Tanner, of

counsel for the plaintiff, it is ordered that said plaintiff be

and it is hereby allowed to take an appeal of this cause

from the decree rendered therein on December 7, 1891, to

the United States circuit court of appeals for the ninth

circuit.



UNITED STATES VS. CAL. & OREG, LAND CO. 137

In tilt circuit court of the United States for the district of

Oregon.

The President of the United States of America, to L. S. B.

Sawyer, Clerk U. S. Circuit Court, San Francisco,

California.

Greeting:

Know ye, that we in confidence of your prudence and

fidelity, have appointed you a Commissioner, and by these

presents do give you full power and authority diligently to

examine John Boggs, N. D. Rideout, Edgar Mills, B. F.

Baker, M. P. Jones, D. H. Holbrook, A. D. Breed, L. L.

Baker, Robert Hamilton, and James Carroll, each, upon his

corporal oath, or affirmation, before you to be taken, and

upon the interrogatories and cross-interrogatories hereto

annexed, as a witness on the part of the defendants in a

certain cause now pending undetermined in the circuit court

of the United States of America for the district of Oregon

wherein the United States is plaintiff and the Oregon Cen-

tral Military Road Company et al. are defendants, and we

do hereby require you, before whom such testimony may be

taken, to reduce the same to writing, and to close it up under

your hand and seal and direct it to the clerk of the above

entitled court, at Portland, in the district of Oregon, as

soon as may be after the execution of this commission; and

that you return the same, when executed as above directed,

with the title of the cause endorsed on the envelope of the

commission.

Witness the Honorable Melville W. Fuller, Chief Justice

of the Supreme Court of the United States, at Portland, in

said district, this the 15th day of August A. D. 1891.

Fa.S.cf'cuifcourt] R- H. Lamson.

By R. B. Lamson, Deputy Clerk.
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la the circuit court of the United States for the District of

Oregon.

The United States "]

vs.
[

The Oregon Central Military Wagon
|

K-oad Company et al. J

Interrogatories to be propounded to John Boggs, N. D.

Eideout, Edgar Mills, B. F. Baker, M. P. Jones, D. H.

Holbrook, and A. D. Breed, witnesses on the part of the

defendants.

Int. 1— State your name, age, residence and occupation?

Int. 2—What relation, if any, do you hold to the corpor-

ation known as the California and Oregon Land Company,
one of the defendants in this suit?

Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

Int. 4—Were you or were you not one of the purchasers

of a tract of land granted by the Congress of the United

States to the State of Oregon to aid in the construction of a

wagon road from Eugene City, Oregon, to the southeast

boundary of the State of Oregon, by an act approved July

2nd, 1864, and afterwards granted by the State of Oregon

by an act of its legislature appioved October 24th, 1864, to

the Oregon Central Military Eoad Company, a corporation

organized under the laws of Oregon ?

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid

and whether the same was paid, and when and how?
Int. 6—At the time, or previous thereto, of the making of

such purchase, and the payment of -the money and the

delivery of the deeds thereof to yourself and your associ-

ates, if you say the purchase was made, the money paid and

the deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice or

information, suspicion or ground of suspicion, or reason to

suspect or believe that there had been any fraudulent act or

misrepresentation, or failure of duty in the examination or

certifying the completion of the wagon road mentioned in
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said act of Congress of July 2nd, 1864, or iinj part thereof,

or that the said road had not been constructed wholly, sea-

sonably and properly, according to the granting acts?

Int. 7—Had yon or had you not, at or prior to the date

of s.iid purchase, the delivery to you and your associates of

the deeds for said land, and the payment of the purchase

price thereof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

any fraud hi?d been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers or agents, or stockholders, or by

any other person or persons acting in its interest or its em-
ploy, or by any person or persons whomsoever, to the

governor of the State of Oregon, to induce such governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them, or either of them,

to falsely list lands to the State as having been earned by

said Oregon Central Military Road Company, or to the

Piesident of the United States, to induce that officer to

falsely issue patents for said lands?

Int. 8—Wiiht disposition did you and your associates, to

your knowledge, make of the latul so purchased by you and

them ?

Int. 9—If in answer to Interrogatory 8 you say that 3'ou

conveyed said land to the California & Oregon Land Com-
pany, please state what, if any notice, knowledge, infor-

mation, suspicion or ground to suspect, or reason to be-

lieve, the said California & Oregon Land Company, or any

of its officers, or agents, or stockholders, or yourself, had
at and prior to the conveyance to the said company by you
and.your associates of said lands, and the delivery of the

deeds therefor, that there had been an}- fraud or misrepre-

sentations or failure of duty in the examination or certify-

ing the completion of said wagon road by the governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of s;iid wagon road, or the listing of any part

of lands by the Secretary of the Interior, or the Commis-
sioner of the General Land Office, or issuing of the patents

for any of said lands by the President of the United States?
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Int. 10—State what was the fact as to the purchase made
by yourself and your associales of this hind from the Oregon

Central Military Koad Company and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good fuith, without notice of any

fraud whatever, and for value ?

Int. 11—State fully and at large, any other fact within

your knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?

DOLPH, BELLINGEK, MALLORY & SIMON,
Solicitors for Defendant the California & Oregon Land

Company.

Due service of the within interrogatories b^' certified copy,

as provided by law, is hereby admitted, at Portland, Or.,

August 11th, 1891.

A. H. TANNER,
Attorne}' for Plaintiff.

Endorsed: Filed August 15, 1891.

E. H. Lamson, Clerk.

In the circuit court of the United States for the district of

Oregon.

The United States "]

vs. \

The Oregon Central Military Road
f

Company, et al. J

Interrogatories to be propounded to L. L. Baker, Robert

Hamilton and James Carroll, witnesses on the part of the

defendants

:

Int. 1—State your name, age, residence, and occupation ?

Int. 2—Are you or are you not a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

Int. 3—If you answer yes, please state when you became

such stockholder ?
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Int. 4—Please state whether or not at the time you be-

came such stockholder, or at any time prior thereto, you

had any notice, knowledge, information, suspicion or reason

to suspect or believe that any fraud had been practiced

upon or any misrepresentations made to the Governor of

Oregon by any officer of the defendant, the Oregon Central

Military Koad Company, or any of its stockholders or agents

or persons in its employ, or by any person or persons whom-

soever, to falsely induce said Governor to certify that the

wagon road described in the act of Congress of July 2nd,

1864, and mentioned in the bill of complaint, had been duly

and seasonably constructed as required by said act.

Int. 5—In what does the properties of the California and

Oregon Land Company consist ?

Int. 6 —If in answer to the last preceding interrogatory,

you say "lands," please state what lands?

Int. 7—If in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you

relied, if anything, in making purchase of the stock of the

California and Oregon Land Company as evidence that the

land had been duly earned and that the title was in the

California and Oregon Land Company?
Int. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
DOLPH, BELLINGEE. MALLORY & SIMON,

Solicitors for defendant, the California and Oregon Land

Company.

Due service of the within interrogatories, by ceitified

copy as required by law, is hereby admitted at Portland,

Or.', August 11, 1891.

A. H. TANNER,
Attorney for Plaintiff.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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In the circuit court of the United States for the District of

Oregon.

The United States
vs.

The Oregon Central Military Eoad
Company, et al.

Cross-interrogatories to be propounded to John Bogf^s,

N. D. Rideout, Edgar Mills, B. F.' Baker, M. P. Jones, D.

H. Holbrook and A. D. Breed, witnesses on ihe part of the

defendant.

Cross Int. 1— Are you an officer or director in the Cali-

fornia and Oregon Land Cornpan}^?

Cross Int. 2—When did you become a stockholder in said

company ?

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

Cross Int. 4—Prior to your acquiring said stock, or the

alleged purchase of tlie land grant in controversy herein,

had you ever beea in the State of Oregon or seen said lauds

or been over over the alleged wagon road of the Oregou
Central Military Koad Company; if so, when was it?

Cross Int. 5—What inquiry or research did you make, if

any, before such alleged purchase and payment of the pur-

chase price to ascertain the condition of said land grant, or

the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Boad Company, as required by the granting act. State

fully?

Cross Int. 6—Prior to said alleged purchase had you seen

or examined the alleged certificates of the Governors of

Oregon that said wagon road had been built, or had you
seen or examined any abstract of title to said land grant or

to the lands included therein?

Cross Int. 7—What part of the consideration for the pur-

cliase of said land grant was paid by you ? How was it paid

and when ?

Cross Int. 8— Will you swear that to your own personal

knowledge that all of your associates paid their proportion

of such consideration ?
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Cross Int. 9—To whom did yoa pay your part of such

consideration, and who else was present at the time, and

where was it paid ?

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge that your associates did not

have any knowledge, notice or infoimatiou, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts ?

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase ?

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase ?

Cross Int. 13—Will you undertake to swear that Mr.

Colby did not have notice or information that said wagon

road had not been built by said Oregon Central Military

Road Company, as required by the granting acts?

Cross Int. 14—Was said G. W. Colby a stockholder,

officer or director, at any time, in the said Califnniia and

Oregon Land Company? State fully what relation he had,

if any, with said company ?

Cross Int. 15—Did you know of your own personal

knowledge what notice or information your associates might

have had or might not have had, with reference to the fraud

charged in the bill in this case, or the defects in the title of

the said Oregon Central Military Eoad Company, or that

said wagon road had not been built as required by the grant-

ing act ?

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

Due service of the foregoing cross-interrogatories is here-

by admitted at Portland, Oregon, this day of August,

1891.

RUFUS MALLORY,
Of Solicitors for Defendants.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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la the circuit court of the United States for the District of

Oregon.

The United States \

vs. f

The Oregon Central Military Eoad C

Company et al. J

Cross-interrogatories to be propounded to L. L. Baker,

Robert Hamilton and James Carroll, witnesses on the part

of the defendants.

Cross Int. 1—How many shares of stock, if any, did you

own or hold in the California and Oregon Land Company,

and when and how did you acquire the same ?

Cross Int. 2—Are you an officer or director in said com-

pany ?

Cross Int. 3—Who did you acquire said stock from ?

Cross Int. 4— Prior to the time you acquired said stock

had you ever been in the State of Oregon or examined the

land grant in controversy in this suit or been over or seen

the road of the said Oregon Central Military Road Com-
pany?

Cross Int. 5—Did you make any inquiry or research to

find out or to satisfy yourself as to the condition of the

lands included in said grant or the title thereto or as to

whether or not the said road had been duly or seasonably

constructed as required by law; if so, state what they were ?

Cross Int. 6—Prior to the time you acqai ed said stock

in the California and Oregon Land Company did you ever

see the certificates or alleged certificates of the Governors

of Oregon that said road had been built; if so, who showed

such certificates, when was it, and who else was present ?

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

Endorsed: Filed August 15, 1891.

R. H. Lamson, Clerk.
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In the circuit court of the United States for the District of

Oregon.

The United States \

vs. (

The Oregon Central Military Road i «
Company et al. ^

Be it reoiembei-ed, that on the 20fch, 21st, 22d, 24th and
2oth days of Aa<:>ast, a.d. 1891, at my office, room 51, in the

United States Court bailding, in the city of San Francisco,

distiict of California, personally appeared before me, a

Commissioner duly appointed by the circuit court of the

Uuited States for the ninth circuit and district of Oregon,

. Edgar Mills, B. F. Parker, M. P. Jones, C. H. Holbrook,

L. L. Baker, Robert Hamilton, James Carolan end John
Boggs, witnesses on behalf of the defendants in the above
entitled suit.

Aud said witnesses having been by me first cautioned and
sworn to testify to the truth, the whole truth, and nothing

but the truth, in the cause aforesaid, did thereupon depose
and say as follows, that is to say:

Thursday, August 20th, 1891.

Examination-in-Chief of Edgar Mills.

Q. 1—State your name, age, residence and occupation?

A—My name is Edgar Mills; my age is sixty-three years;

residence, Menlo Park, California, and I am a banker by
occupation.

Q. 2—What relation, if any, do you hold to the corpor-

ation known as the California aud Oregon Land Company,
one of the defendants in this suit?

A—I am a stockholder in the California and Oregon
Land Company.

• Q. 3—If you answer that you are a stockholder in said

corporation, [)lease state whether you are one of the orig-

inal subscribers for the stock of said company?
A— 1 am one of the original subscribers for the stock of

said company ?

Q. 4—Were j'ou or were you not one of the purchasers

of a tract of land granted by the Congress of the United
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States to the State of Ore^roa to iiid iu the coQstructioii of a
*

wagon road from Eageue City, Oregon, to the southeast

boundary of the State of Oregon, bj an act approved July

2d, 1864, and afterwards granted by the State of Oregon by
an act of its legisbitare, approved October 24th, 1864, to

the Oregon Central Military Road Company, a corporation

organized under the laws of Oregon ?

A— I was one of the purchasers of the undivided one-

half of the tract of land granted by thf^ Congress of the

United States to the State of Oregon to aid in the construc-

tion of a wagon road from Eugene City, Oregon, to the

southeast boundary of the State of Oregon, by an act ap-

proved July 2d, 1864, and afterwards granted by the State

of Oregon by an act of its legishiture, approved October

24th, 1864, to the Oregon Central Military Road Company,
a corporation organized under the laws of Oregon.

Q. 5—If you answer that you are one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?
A*—Sometime in the month of April, 1874, my attention

was called to the purchase of an undivided one-half interest

in these lands for the sum of one hundred thousand dollars,

with the privilege of purchasing the other half at the same

price. It was discussed somewhat by myself and friends,

but my health being poor at the time I turned the matter

over to my attorney in Sacramento, where I then resided,

Mr. George Cadwalader, with the instructions to him to in-

vestigate the title and the whole matter, and advise me in the

premises. In a few days thereafter I started for Carlsbad,

Germany, for the benefit of my health ; on reaching Chey-

enne, en route to Europe, I received a telegram from my
attorney, Mr. Cadwalader, stating in substance, as nearly

as I can now remember, that he had examined the title to

the said lands and found it good, and advising me to make
the purchase. It had been proposed before I left Sacra-

mento to divide the purchase in tenths, and I accordingly

telegraphed a reply to Mr. Cadwalader to make the purchase

of an undivided one-tenth for me, and provided him with

ten thousand dollars to make the payment therefor at our
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bauk in Sacramento. I continued on my journey. Mr.

Cadwalader concluded the purchase, and the ten thousand

dollars was paid through our bank in Sacramento, The deed

conveying said undivided half interest is dated the 15th day

of May, 1874, and is from B. J. Pengra and wife to G. W.
Colby, John Boggs, N. D. Kideout, W. H. Parks, and 'k.

F. Parks, E. B. Pond, N. Lunuing, W. C. Belcher, T. B.

Simpson and mvself. Consideration one Ijundred thousand

dollars and the interest conveyed thereby was an undivided

one-tenth each to said Colby, Boggs, Hideout, W. H. Parks,

Pond, Lunning, Belcher, Simpson and myself, and tiie re-

maining undivided one-tenth to W. H. Parks and B. F.

Parks. I paid ten thousand dollars in gold coin for my said

one-tenth interest in the undivided one-half of the lands in

the month of May, 1874.

Q. 6—At the time, or previous thereto, of the making of

such purchase and payment of the money, and the delivery

of the deeds thereof to youiself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice or informa-

tion, suspicion or ground of suspicion, or reason to suspect

or believe that there had been any fraudulent act or mis-

representations or failure of duty in the examination or

certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts?

A—Neither at the time of said purchase, nor previous

thereto, had I, or any of my associates in said purchase, to

my knowledge, any knowledge, notice, or information, sus-

picion or ground of suspicion, or reason to suspect or be-

lieve that there had been any fraudulent aot or misresenta-

tions or failure of duty in the examinations or certifying the

completion of the wagon road mentioned in said act of Con-

gress of July 2d, 1864, or any part thereof, or that the said

road had not been constructed, wholly, seasonably and

properly, according to the granting acts.

Q. 7—Had you or had you not, at or prior to the date

of said purchase, the delivery to you and your associates of
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the deeds for said land, and the payment of said purchase

price thereof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

any fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Eoad Com-
pany, or any of its oflficers, or agents, or stockholders, or

by any other person or persons acting in its interest or in

its employ, or by any person or persons whomsoever, to

the Governor of the State of Oregon to induce such Gov-
ernor to falsely certify that said wagon road had been com-

pleted, or to the Secretary of the Interior, or the Commis-
sioner of the General Land Office, to induce them or either

of them to falsely list lands to the State as having been

earned by said Oregon Central Military Road Company, or

to the President of the United States to induce that officer

to falsely issue patents for said land ?

A—I had not at or prior to the time of making said pur-

chase and the delivery of the deed and payment of said pur-

chase price, any knowledge, information, notice, suspicion,

or ground of suspicion, or reason to suspect or believe that

any fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, or agents, or stockholders, or by
any other person or persons acting in its interest or in its

employ or by any person whomsoever, to the Governor of

the State of Oregon to induce such Governor to falsely cer-

tify that said wagon road had been completed, or to the

•Secretary of the Interior, or the Commissioner of the Gen-
eral Land Office, to induce them or either of them to falsely

list lands to the State as having been earned by said Oregon
Central Military Road Company or to the President of the

United States to induce that officer to falsely issue patents

for said lands.

Q. 8—What disposition did you and your associates, to

your knowledge, make of tlie land so purchased by you and
them ?

A—We conveyed the same to the California and Oregon
Land Company, an incorporation under the laws of Cali-

fornia.



UNITED STATES VS. CAL. & OREG. LAND CO. 149

Q. 9—If iu answer to Interrogatory 8 j'ou say that you

conveyed said laud to the Caiiforuitiaud Oregon Land Com-
pany, please state what, if any, notice, knowledge, informa-

tion, suspicion, or ground to suspect, or reason to believe,

the said California and Oregon Laud Company, or any of its

officer.s or agents or stockholders or yourself, had at and

prior to the conveyance to said company by you and your

associates of said lands, and the delivery of the deeds there-

for, that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of tiie com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentation whatever connected

with or relating to the construction or certifying the com-

pletion of said wagon road, or the listing of any part of the

lands by the Secretary of the Interior or the Commissioner

of the General Land Ofhce, or issuing of patents for any of

said lands by the President of the United States ?

A—The California and Oregon Land Company was organ-

ized by the owners of the land grants in controversy for the

better and more conveuieut management of the same, partic-

ularl}' in case of the death of an owner therein and conse-

quent embarrassment during the administration of his

estate, and never to my knowledge, at the time of its organ-

ization, or at or prior to the convej'ance to it and delivery

of the deed or deeds to said lands, did it, or any of its

officers, or agents, or stockholders, nor did I myself, have

any notice, knowledge, information, suspicion, or giound to

suspect, or reason to believe, that there hed been any fraud

or misrepresentations or failure of duty in the examination

or certifying of the completion of said wagon road by the

Governor of Oregon, or of any fraud or misrepresentation

whatever couuected with or relating to the construction or

certifying the completion of said wagon road, or the listing

of any part of the lands by the Secretary of the Interior or

the Commissioner of the General Land Office, or issuing of

patents for any of said lands by the President of the United

States.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land for the Oregon

Central Military Road Company and the purchase thereof.
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made by the California and Oregon Land Company from

you, having been made in ^od faith without notice of any

fraud whatever and for vahie ?

A—The purchase by myself and associates from B. J. Pen-

gra and wife of the said undivided one-lialf interest in said

lands, and the transfer of the same to the California and

Oregon Land Cempany by myself and associates, were each

made in perfect and entire good faith, without notice of ary

fraud whatevei', and for actual value. I know I paid my
ten thousand dollars in good fuith and in actual coin, and I

never had any reason to doubt that my associates paid their

respective amounts in the same manner. I was at Chej'enne

en route to Europe at the time I telegraphed my attorney

to consummate the purchase on my part, and left the whole

matter to him to conclude.

Q. 11—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated coucerning the

same V

A—I know of no further facts material to the issue in this

case, except to reaffirm that in the purchase I relied entirely

upon the opinion of my attorney, Mr. Cadwalader, that the

title was perfect in every particular.

Ceoss-Examination.

X Q. 1—Are }ou an officer or director in the California

and Oregon Land Company ?

A—I am not, and never have been an officer or director

in the California and Oregon Laud Company.

X Q. 2—When did you become a stockholder in the said

company ?

A—I became a stockholder by issue to me of one thou-

sand shares of the capital stock of said company on July 2,

1877. I subscribed to the articles of iucorporation of the

California and Oregon Land Company, and acknowledged

the same on the 9th day of January, 1877. Stock was not

then ready for issuance, and I did not actually receive my
stock until June 2, 1877.
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X Q. 3—When aud from whom did you acquire auy

shares of stock that you may now hold iu the same com-

pany ?

A—I acquired aud received my shares of stock direct

from the company. Being an origiual purchaser of an un-

divided one-tenth in an undivided one-half of the grant, I

joined in the deed to the corporation, and took iu payment

for my said interest one-twentieth of the entire capital stock

which was the proportion my interest in the lands bore

to the whole thereof.

X Q. 4—Prior to your acquiring said stock of the alleged

purchase of the land grant in controversy herein, had you

ever been in the State of Oregon, or seen said lauds, or

been over the alleged wagon road of the Oregon Central

Military Eoad Company; if so, wheu was it?

A—Prior to acquiring said stock or making said purchase

of said one-twentieth interest in the entire grant in contro-

versy, I had never been in the State of Oregon, or seen any

of said lands, nor had I been over said wagon road of the

Oregon Central Military Road Company.

X Q. 5— What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase

price, to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon

road had been built by said Oregon Central Military Road

Company, as required by the granting act. State fully?

A—I heard the matter of purchase of the undivided one-

half discussed somewhat in Sacramento by some of the

parties who afterwards joined in tiie purchase. My attorney,

Mr. Cadwalader, who was examining into tiie title for other

parties, called my attention to it. I was in poor health at

the time and could and did not give it much personal atten-

tion. I ref<:irred the whole matter to his opinion, and, as I

have stated iu ray direct examination, on receiving a tele-

gram from him at Cheyenne, en route to Europe, that the

title was good and advising the purchase, I telegraphed him

in reply to make the purchase for me, aud provided him

with the necessary funds to consummate. I was in no con-

dition physically to undertake any research of title myself,
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or to jiscertain whether or not any wagon road had been

built by said Oregon CeutVal Military Road Company, as

required by tlie granting act; even if I had been compe-

tent otherwise to do so I would necessarily iiave employed

an attorney to examine and report on the title, and I did

employ Mr. Cadwalader, my attorney in other matters, to

examine the same, and on his favorable repoit I purchased,

by telegraphing liim, as I have already stated.

X Q 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governors of Oregon

that said wagon road had been built, or had you seen or

examiued any abstract of title to said laud grant or to the

lands included therein?

A—I do not recollect whether I had ever, at that time,

or prior to making my said purchase, seen or examiued

the alleged certificates of the Governor of Oregon that said

WMgon road had been built, or that I had seen or exam-

ined any abstract of title to said land grant, or the lands

included therein. My impression is that I had not seen

or examined anything of the kind. I referred the entire

matter to ray said attorney.

X Q 7—What part of the consideration for the purchase

of said land grant was paid by you? How was it paid,

and when?

A—Ten thousand dollars, and paid through our bank in

Sacramento, known as the Banking House of D. O. Mills &
Co., some time in May, 1874, and probably a draft was ob-

tained for the amount. I have forgotten exactly how the

money was drawn from the bank, but I paid ten thousand

dollars to tiie bank on account of said purchase.

X Q 8—Will you swear that to 3'our own personal knowl-

edge all of your associates paid their proportion of such

consideration ?

A—I cannot swear, of my own personal knowledge, that

all or any of my associates paid their proportion or any

proportion of the consideration of the deed. I was en

route to Europe at the time and could not have personal

knowledge on the subject. I only know from hearsay that

they paid their proportions.



UNITED STATES VS. CAL. & OREG. LAND CO. 153

X Q. 9—To whom did jou pay your part of such consid-

eration, and who else was present at the time, and where
was it paid?

A—This interrogatory is already answered by my answer

to X Q. 7. I do not know who w-as present, nor the exact

time or phice when and where the money was paid. The
bank books and my account therein would show the exact

transaction, but they are in Sacramento, and I wonld have

to send there for the exact data.

X Q. 10—You would not undertake to swear, would you, of

your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

that said wagon road had not been built according to the

granting acts?

A—In reply I can only say that I had no knowledge, no-

tice or information, su.spicion or ground for suspicion, or

reason to suspect or believe that said wagon roud had not

been built according to the granting acts, nor do I believe

that any of my associates had any such knowledge, notice

or information, suspicion or ground for suspicion, or reason

to suspect or bebeve that said wagon road had not been

built according to the granting a(.-ts, nor that my attorney,

Mr. Cadwalader, had any such knowledge, notice and so

forth, otherwise they would not have become purchasers,

nor would my attorney have advised me to make the pur-

chase.

X Q. 11—Was G. W. Colby one of your associates in

said purchase ?

A—Mr. G. W. Colby was one of the associates in said

purchase, as I found out afterwards—after the purchase

was consummated. In fact, I did not know at the time, in

Cheyenne, when 1 telegraphed Mr. Cadwalader that I would

take one-tenth interest in the undivided one-half who all

the other parties were. I did not know whether all or

enough parties had been secured to complete the purchase

or not.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?
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A—I do not know whethcir Mr. Colby went to Oregon to

complete the purchase or not. I was absent and had no

direct or personal connection with the details of the pur-

chase, and I do not know how it was actually consummated.
All I know about it is hearsay. I personally did not then

know anything about'Mr. Colby going to Oregon, and had
nothing to do with sending him, if lie went on that busi-

ness.

X Q. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon load had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts?

A—I cannot testify as to what Icuowledge, notice or infor-

mation Mr. Colby may have then had that said wagon road

had not been built by said Oregon Central Military Boad
Company as required by said granting acts. All I can say

is that there never was the slightest intimation given to me
by Mr. Colby, or anyone else, that there was anything wrong

or fraudulent or suspicious in any way about the land grant,

or construction of the road, or that said grant could be

any way defeated, or I would have had nothing to do

with the purchase of any portion thereof.

X Q. 14—Was said G. W. Colby a stockholder, officer or

director, at any time, in the said California and Oregon Land
Company? State fully what relations he had, if any, with

said company ?

A—I am informed by the present secretary of the com-

pany that Mr. Colby was never an officer or director in said

California and Oregon Land Company; also that the articles

of incorporation of the company show he subscribed and

acknowledged the same on the 9th day of Januai-y, 1877, and

that stock in the same was issued to him May 22, 1877.

Other than the above I know of no other relation he ever

bore to the company.

X Q. 15—Did you know of your own personal knowledge,

what notice or information your associates might have had,

or might not haye had with reference to the fraud charged

in the bill in this case, or tiie defects in the title of the

said Oregon Central Military Road Company, or that said
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wagon road hud not been built as required by the granting

act?

A— I have no personal knowledge on the subject what-

ever.

Edgar Mills.

Subscribed and sworn to before me this 21st day of

August, 1891.

L. S. B. Sawyer,

Commissioner, etc

.

San Francisco, August 21, 1891.

Examination-in-Chiep of B. F. Baker.

Q. 1 — State your name, age, residence and occupation?

A—My name is Benjamin F. Baker, my age sixty-eight

years, my residence Healdsburg, California, occupation

mining.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Companv,
one of the defendants in this suit ?

A—I am a stockholder therein, and have been since its

organization.

Q. 3—If you answer that you are a stockholder in said

corporuiioD, please state whether you are one of the original

subscribers for the stock of said company ?

A—I am one of the original subscribers to the stock of

that company.

Q. 4—Were you, or were you not, one of the purchasers

of a tract of land granted by the Congress of the United
States to the State of Oregon to aid in the construction of

a wagon road from Eugene City, Oregon, to the southeast

boundary of the State of Oregon, by an act approved July

2d, 1864, and afterwards granted by the State of Oregon,

by an act of its legislature approved October 24th, 1804,

to the Oregon Central Military Koad Company, a corpora-

tion organized under the laws of Oregon ?

A—I am one of the purchasers of said tract of land, un-
der a deed dated October 15, 1874, from B. J. Pengra and
wife to mvself and others. I purchased an undivided two-

twentieths interest in the undivided one-half of said lands.
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Q. 5— If jou answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and wheu and how.

A—Some time in the month of September, 1874, as well

as I now recollect, my attention was called to the purchase

of these hinds by W. H. Parks, and I was solicited by him
to take an interest in the purchase of an undivided half of

the land grant, and upon his representations I then agreed

with him to take a two-twentieths interest in said purchase.

The total amount to be paid for said undivided one-half was
one hundred thousand dollars, and the two-twentieths inter-

est I agreed to take was to cost ten thousand dollars. Within

a very few days thereafter I paid tlie ten thousand dollars

to W. H. Parks in the city of Marysville, California, by a

check on the Bank of Laporte, California. The payment
was in advance of the date of the deed. I had confi-

dence in the firm of Parks Brothers, then doing business in

Marysville, of which said W. H. Parks was a member, and

I entrusted him or his firm with the money, in full confi-

dence they would obtain forme a deed for my said interest.

I understood from Mr. Pai-ks that others were to become
interested in said purchase, and that the whole undivided

half interest would be purchased, but I did not then

know who the others would be. I was then residing in

Sierra county, near Laporte, and engaged in mining, and I

did not know that the transaction was consummated and

deed delivered until some time afterwards.

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and the deliv-

ery of the deeds thereof to yourself and your associates, if

you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion Or ground of suspicion, or reason

to suspect or believe, that there had been any fraudulent

act or misrepresentations or failure of duty in the examina-

tion or certifying the completion of the wagon road men-

tioned in said act of Congress of July 2d, 1864, or any part

thereof, or that the said road had not been constructed,
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wholly, seasonabl}' and properly, according to the granting

acts.

A—Neither at the time of making said purchase, nor pre-

vious thereto, nor at the time of rnakiug said payment and

delivery of said deed to myself and associates, did I, or any

of my associates to ray knowledge, have any knowledge, no-

tice or information, suspicion or ground of suspicion, or

reason to suspect or believe that there there had been any

fraudulent acr or misrepresentations, or failure of duty in

the examination or certifying the completion of the wagon

road mentioned in said act of Congress of July 2d, 1864, or

any part thereof, or that s;i,idroad had not been constructed,

wholly, seasonably and properly, according to the granting

acts.

Q. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of

the deeds for said laud, and the payment of the purchase

price thereof, any knowledge, information, notice, suspicion,

or ground of suspicion, or reason to suspect or believe, tliat

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, or agents, or stockholders, or by

any other person or persons acting in its interest or its em-

ploy, or by any person or persons whomsoever, to the Gov-

ernor of the State of Oregon to induce such Governor to

falsely certify that said wagon road had been completed, or

to the Secretary of the Interior, or the Commissioner of the

General Laud Office, to induce them or either of them to

falsely list lands to the State as having been earned by said

Oregon Central Military Eoad Company, or to the Presi-

dent of the United States to induce that officer to falsely

issue patents for said land ?

A—I ha-l not, at or prior to the date of said purchase, the

delivery of said deed, and the payment of said purchase

price, :iny knowledge, information, notice, suspicion, or

ground of suspicion, or reason to suspect or believe, that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers, agents, stockholders, or persons

acting in its interest or employ, or by any person or persons
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whomsoever, to the Governor of the State of Oregon to in-

duce such Governor to falsely certify that said wagon road

had been completed, or fo the Secretary of the Interior, or

to the Commissioner of the General Land Office, to induce

them or either- of them to falsely list lauds to the State as

having been earned by said Oregon Central Military Road

Company, or to the President of the United States to induce

that officer to falsely issue patents for said laud.

Q. (S—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A— We sold the same to the California and Oregon Land

Company, a corporation formed under th^laws of California,

by deed, in the winter and early spring of 1877.

Q, 9—In answer to Interrogatory 8 you say that you con-

veyed said land to the California and Oregon Land Com-

pany, please state what, if any, notice, knowledge, informa-

tion, suspicion, or ground to suspect, or reason to believe,

the said California and Oregon Land Company, or any of its

officers, or agents, or stockholders, or yourself, had at and

prior to the conveyance to the said company by 3'ou and

your associates of said lands, and the delivery of the deeds

therefor, that there had been fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of said wagon road by the Governor of Oregon, or

of anv fraud or misrepresentation whatever connected with

or relating to the construction or certifying the completion

of said wagon road, or the listing of any part of lands by

the Secretary of the Interior or the Commissioner of the

General Land Office, or issuing of patents for any of said

lands by the President of the United States ?

A—I was one of the directors named in the articles of in-

corporation of the California and Oregon Land Company,

and assisted in its organization; and neither at the time or

prior to the conveyance to it 1 myself and my associates, or

co-owners of our respective interests in said lands and the

delivery of the deeds therefor to said corporation, did the

said California and Oregon Land Company, or any of its

officers or agents, or stockholders, to my knowledge, nor
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did I myself, have any notice, knowledge, information, sus-

picion or ground to suspect, or reason to believe, that there

had been any fraud or misrepresentations or failure of dut}'

in the examination or certifying of the completion of the said

wagon road by the Governor of Oregon, or of any fraud or

misrepresentation whatever connected with or relating to

the construction or certifying the completion of said wagon
road, or the listing of any part of said hinds by the Secre-

tary of the Interior or the Commissioner of the General

Laud Office, or issuing of patents for any of said land by the

President of the United States.

Q 10—State what was the fact as to the purchase made by
yourself and your associates of this land from the Oregon

Central Military Road Company and the purchase thereof

made by the California and Oregon Laud Company from

you, having been made in good faith without notice of any

fraud whatever, and for value?

A—The purchase of my two-twentieths interest in the un-

divided one-half of said lands, in connection with my asso-

ciates in said purchase, was not made from the Oregon

Central Military Road Conipanj', but from B. J. Pengra and

wife, and the circumstances of my purchase are given in my
answer to Interrogatory 5. I may add that I saw the ab-

stract of title, containing the written opinion of Messrs.

Mitchell & Dolph, attorneys, of Portland, Oregon, that the

title was good. I saw a map of the road, or a large portion

of the same, certified to by the Governor of Oregon, dis-

cussed the title and whole matter with Mr. W. H. Parks,

who was then an owner in the grant and iu whom I had

great confidence, and upon whose advice, supported by my
own judgment, I concluded to make and did make the pur-

chase in good faith, and paid my money, ten thousand dol-

lars, for ray said interest, without any notice or suspicion of

fraud of any kind whatever. Had I had the least suspicion

of the title, or that the land grant had not been honestly

earned, I would not have made the purchase. As to the

purchase by the California and Oregon Land Company, that

company was formed by the then owners of the land for the

better and more convenient management of the property,

and to avoid complications that might arise to tlie surviving
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owners in case of the death of any of the owners, and we
conveyed our interest to that corporation, taking in payment

therefor such portions of its capital stock as we were re-

spectively entitled in proportion to our respective interests

in the lands; "and our transfer to said corporation was made
in entire good faith, witliout notice of any fraud whatever,

and for value in its capital stock, as I have stated.

Q 11—State fully and at large any other fact within your

knowledge and mateiial to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrognted concerning the

same?

A—I know of no other fact material to the issue in this

case, which would be of advantage to either party thereto.

Cross-Examination.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not now an officer or director in the California

and Oregon Land Company. I was a director in said com-

pany for three years after its organization.

X Q. 2—When did you become a stockholder in the said

company ?

A— I was one of the subscribers to the capital stock, and

signed and acknowledged the articles of incorporation of said

company on the 9th day of January, 1877. The company

issued stock to me, May 21, 1877, as I find upon reference

to the books of said company.

X Q. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

A—As just stated, I actually received my certificates of

capital stock in said comuany on May 21, 1877. I then

received a total of seven hundred and fifty shares—received

or acquired them direct fiom the company— in its first issue

of its capital stock. I had conveyed to tlie company by

deed, jointly with the other owners of the record title, the

two-twentieths interest in the undivided one-half purchased

from Pengra and wife. Said interest in the lands were
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equal to or the equivalent of a one-twentieth undivided in-

terest in the whole, and that interest was equal to or equiva-

lent to one-twentieth of the entire capital stock of said cor-

poration, or one thousand shares thereof. But in making
the original purchase of the two-twentieths interest in tbe

undivided one-half, as above set forth, Mr. Orrin GowpII

was concerned with me in said purchase. Mr. Gowell and
myself were partners in certain matters at the time, and I

took the record title in my name for our convenience, and it

so remained until the issue of stock by the California and
Oregon Laud Company on said May 21, 1877, when our

interests were segregated, and the company issued to me my
seven liundred and fifty shares, which was my pro rata pro-

portion of stock and the equivalent of my actual interest in

the entire lands, and issued to Mr. Gowell a like pro rata

proportion of stock for his interest.

X Q. 4—Prior to your acquiring said stock, or the

alleged pui^chase of the land grant in controversy herein,

had you ever been in the State of Oregon, or seen said

lands, or been over the alleged wagon road of the Oregon
Central Military Road Company; if so, when was it?

A—Prior to acquiring said stock, or the purchase of the

said interestinthe landgrant in controversy, I had never been
in the State of Oregon, or seen any of the lands, or been
over over the wagon road of the Oregon Central Military

Road Company.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase
price, to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon
road had been built by said Oregon Central Military Road
Company, as required by the granting act. State fully ?

A—Before making the purchase of said two-twentieths

undivided interest in said undivided half of said lands in

controversy, and before making said payment of ten

thousand dollars therefor, I had several interviews with Mr.
W. H. Parks in Marj^sville, California, on the subject. I

was shown and examined closely tbe abstract of title, with

the written opinion of Messrs. Mitchell & Dolph appended
thereto that the title was perfect. I read therein the copies
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of the certificates of the Governor of Oregon that the road

had been constructed and tue lands earned by the Oregon
Central Military Road Company, and the certificate of the

Commissioner of the General Land Office at Washington,

stating that said certificates of the governor were on file in

his office. I also ascertained from the abstract that over

three hundred thousand acres of the lands had then been

actually listed to said Oregon Central Military Road Com-
pany.

I knew from reading newspapers, and from other sources,

that such grant had been made, and was recognized as valid

by the ofiicials of the government, and knowing Mr. W. H.

Parks well, in fact intimately, and that he w^as largely inter-

ested in lands in California, and thoroughly conversant with

laud titles, and land matters generally, and placing reliance

upon his advice, as well as the information that he bad then

purchased and was an owner in said land grant, and that the

title to the same was good beyond any possible question

—

all these things, added to my own personal examination, and

especially the copies of the official documents aforesaid con-

tained in the abstract, as also a map of the road showing its

location, aod, to my recollection, certified to by the Governor
of Oregon, which I also saw and examined at the same time

I saw and examined the abstract, decided me to make the

purchase, and 1 did so for myself and Mr. Gowell, in full

confidence, and in good faith that the title was good, and

that no question could ever be raised to defeat or impair it.

Had I corae to any other conclusion, or entertained the least

doubt about it, 1 would not have made the purchase. What
money Mr. Gowell and I had at the time we had made in

mining in the mines of California, and we could ill afford to

take chances in any speculative or doubtful enterprise.

X Q. 6— Prior to said alleged purchase had you seen or

examined the alleged certificates of the Governor of Oregon

thiitsaid wagon road had been built, or had you seeu or ex-

amined any abstract of title to said laud grants or to the

lands included therein?

A—As I have just stated, prior to said purchase I had

seen and examined copies of the certificates of the Governors

of Oregon that said wagon road had been built, as they were
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a portion of said abstract of title wliich I saw and examined.

I also saw a map of the line of said road, showing its loca-

tion, and to the best of rny recollection it was certified to in

some manner, giving it the appearance and character of an

official map, which I understood it to be. It was these

official documents contained in the abstract, and the said

map, that decided or determined my own judgment favorably

to making the purchase.

X Q. 7—What part of the consideration for the purchase
of said laud grant was paid by you ? Huw was it paid, and
when ?

A—I paid ten thousand dollars as our part of the consid-

eration, for Mr. Gowell and myself. My recollection is

that I gave a check for that amount to Mr. W. H. Parks in

the ci!y of Marysville, on the Bank of Laporte, but it is

possible I mailed him the check from Laporte, diiected to

him at Marysville, California, where he then resided. It was
some time in the latter part of September or the first of Oc-
tober, 1874. I cannot more distinctly state the time. The
check was afterwards returned to me by the Bank of La-
porte, and was destroyed.

X Q. 8—Will you swear that, to your own personal

knowledge, all of your associates paid their proportion of

such consideration ?

A—I cannot swear from my own personal knowledge that

all or any of my associates in the purchase of said undi-

vided half of said lands paid their proportion, or any
amount at all, of the consideration money named in the

deed. As I have stated, I was in Sierra County, Califor-

nia, engaged in mining, and was not present at the payment
of the money. I only know that I paid the ten thousand

dollars as above specified, and, from hearsay, that my asso-

ciates paid their respective amounts.

X Q. 9—To whom did you pay your part of such consid-

eration, and who else was present at the time, and where

was it paid ?

A—I have already stated to whom and how I paid the ten

thousand dollars for the two-twentieths interest. It was to Mr.

W.H. Parks, eitherpersonally to him in Marysville, jCalifor-
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iiiii, or by mailing him a check for the same from Laporte, and

no one was present at the time of such payment that I can re-

member. If I wrote the check in the store of Parks Bros., at

Marysville," possible some of their clerks were present. I do

not remember. If I wrote the check in the Bank of La-

porte and placed it in a letter there, probably the cashier of

that bank was present; I do not remember as to that. My
impression, after so long a time, is that I sent the check in

a letter to Mr. Parks from Laporte.

X Q. 10—you will not undertake to swear, will you, of

your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

grounds for suspicion, or reason to suspect or believe, thjit

the said wagon road had not been built according to the

granting acts?

A—No. I cannot swear of my own knowledge as to

whether my associates may have had, or may not have had,

any knowledge, notice or information, suspicion or grounds

for suspicion, or reason to suspect or believe that the said

wagon road had not been built according to the granting

acts. At the time I made the purchase I did not know who
those associates were. I did not know who they were until

the purchase was made and the transaction completed.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—I ascertained after the purchase was made and the

deed obtained, that Mr. G. W. Colby was one of the asso-

ciates in the purchase.

X Q 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—Mr. Colby did not go to Oregon with my knowledge

or consent to complete the said purchase. I knew nothing

whatever about his going there for any such purpose. In

fact, I knew nothing about the details or manner of making

the purchase at all, or procnring of the deed, until same was

obtained. I was at work in ray mining claim, in the moun-
tains of California, with no telegraph and poor mail facili-

ties, arvd I knew nothing about the purchase, or how it was
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completed, until some considerable time after the deed was

obtained.

X Q. 13—Will you undertake to swear that Mr. Colby did

not have notice or information that said waj^on road had not

been built by said Oregon Central Military Road Company,
as required by the granting acts?

A— 1 cannot testify as to what, if any, notice or informa-

tion Mr. Colby nmy have had that said wagon road had not

been built by said Oregon Central Military Koad Company,
as required by the granting acts. All I can say is, that in

all the conversations I ever had with Mr. Colby on the sub-

ject, he assured me the title to the land was good, that the

wagon road had been built, and the lands earned according

to the granting acts. In these statements he seemed honest

and sincere, and I had no reason to doubt them.

X Q. 14— Was said G. W. Colby a stockholder, officer or

director, at any time, in the said California and Oregon
Land Company. State fully what rehition, if any, with said

company ?

A—Mr. Colby was never an officer or director in the Cal-

ifornia and Oregon Land Company, as I find upon examin-

ing the books of the company from May '22, 1877, to May
16, 1882. He had no other or different relation to the com-

pany than myself or any other stockholder that I ever knew
or heard of.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had

or might not have had with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon
road had not been built as required by the granting acts?

A—I did not know of my own personal knowledge what

notice or information, if any, my associatf^s, or any of them,

may have had, or may not have had, with reference to the

fraud charged in the bill in this case, or the defects in title

of the Oregon Central Military Road Company, or that said

wagon road had not been built as required by the granting

acts. My belief is that they, like myself, were influenced

by the abstract of title and maps submitted and opinions of
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their respective attorneys that tlie title was good iu all re-

spects, and that we placed mutual confideuce iu each other,

and joined in the purchase believing the investment to be

entirely safe nnd eventually would prove profitable as the

country became settled iu which the lands were situated.

B. F. Baker.

Subscribed and sworn to before me this 22d day of

August, 1891.

L. S. B. SAWYER. Comr.

San Francisco, August 21st, 1891.

Examination-in-Chief of M. p. Jones.

Q. 1—State your name, ;ige, residence and occupation?

A—My name is M. P. Jones, my age sixty-one years, my
residence San Francisco, California, occupation merchant.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

A—Stockholder.

Q. 3—If you answer that you are a stockholder in said cor-

poration, please state whether you are one of the original

subscribers for the stock of said company?

A—I am one of the original subscribers for the stock of

said company.

Q. 4—Were you or were you not one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid in the construction of a wagon

road from Eugene City, Oregon, to the southeast boundarv

of the State of Oregon, by an act approved July 2d, 1864,

and afterwards granted by the State of Oregon by an act of

its legislature, approved October 24th, 1864, to the Oregon

Central Military Eoad Company, a corporation organized

under the laws of Oregon ?

A—I was.

Q. 5— If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how ?
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A—In July or August this matter was presented to me
by one Samuel More, he representing to me that the certain

trftct of laud mentioned above, one-half of which had been

previously sold to certain parties in San Francisco and other

places, and the owners of the balance offered the other half

for the same consideration as I understood the first half to

have been sold for, to wit, one hundred thousand dollars.

After making inquiry in regard to the matter, and having

examined into the title and report of Mr. Dolph of Oregon,

an attorney at law, who had acted for the purchasers of the

first half of said land, and having referred said report of

Mr. Dolph, and the abstract of title which accompanied said

report, and also the certificate of the Governor of the State

of Oregon in regard to the completion of the road, to my
attorney in this city, William H. Sharp, for his opinion in

regard to the legality and validity of the title, I concluded to

make the purchase of a one-tenth part of the undivided one-

half offered to me by the parties selling the prevdous one-

half, and did so by paying to Samuel More the sura of ten

thousand- dollars, to be deposited in the Bank of Cali-

fornia by Nicholas Luning, payable to the order of G. W.
Colby.

Said payment was made September 29, 1874, it being un-

derstood that said purchase by me was to be consummated
provided no liens or incumbrances had been made on the

property since the purchase of the first half.

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds thereof to yourself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your asso-

ciates, to your knowledge, had any knowledge, notice or

information, suspicion or ground of suspicion, or reason to

suspect or believe, that there had been any fraudulent ace

or misrepresentations or failure of duty in the examination

or certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts ?
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A—In reply to tbat, all I can say is that there was no

ground for susi)iciou of fraud or misrepresentations, or fail-

ure of duty- in the examination or certifying the completion

of the wagon road mentioned in said act of Congress of

July 2d, 18G4, or any part thereof, or that the said road had

not been constructed, wholly, seasonably, and properly,

according to the granting acts; for if I had known of any

such thing, I certainly should not have made the purchase.

Q. 7—Had you, or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of the purchase price

thereof, any knowledge, information, notice, suspicion or

ground of suspicion, or reason to suspect or believe that any

fraud had been practiced, or any inisrepresentalions whatever

made by the Oregon Central Military Road Company, or any

of its officers, or agents, or stockholders, or by any other

person or persons acting in its interest or in its employ, or

by any person or persons whomsoever, to the Governor

of the State of Oregon to induce such Governor to falsely

certify that said wagon road had been completed, or to

the Secretary of the Interior, or the Commissioner of the

General Land Office, to induce them or eitiier of them to

falsely list lands to the State as having been earned by said

Oregon Central Military Road Company, or to the Presi-

dent of the United States, to induce that officer to falsely

issue patents for said lands ?

A—I had no such information.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A—We conveyed it to the California and Oregon Land
Company.

Q. 9— If, in answer to Interiogatory 8, you say that you

conveyed said laud to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe^

the said California and Oregon Land Conpany, or any of its

officers, or agents or stockholders, or yourself, had at and

prior to the conveyance to the said company by you and
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your associates of said lands, and the delivery of the deeds

therefor, that there had been an}' fraud or misrepresenta-

tions or failure of duty in the examination or certifying of

the completion of the said wagon road by the Governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of said wagon road, or the listing of any part of

lands by the Secretary of the Interior or the Commisioner
of the General Land Office, or issuing of patents for anv of

said land by the President of the United States?

A—I had no notice, knowledge, information, suspicion or

ground to suspect, or reason to believe, that the said Cali-

fornia and Oregon Laud Company, or any of its officers,

agents or stockholders, had any knowledge that there had

been any fraud or misrepresentations or failure of duty in

the examination or certifying of the completion of tke said

wagon road by the Governor of Oregon, or any fraud or

misrepresentation whatever connected with or relating to

the construction or certifying the completion of said wagon
road, or the listing of any part of its land by the Secretary

of the Interior or the Commissioner of the General Land
Office, or issuing of patents for any of said land by the

President of the United States?

Q. 10—State what was the fact as to the purchase made
by yourself and your associutes of this land from the Oregon
Central Military Road Company, and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good faith, without notice of any

fraud whatever, and for value?

A—Said purchase was made in good faith, without notice

of any fraud whatever, and for a valuable consideration.

Q. 11—State fully and at large any other fact witjjin your

knowledge, and material to the issue joined in this .suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
A—I would like to say that in making the said purchase I

used all the precnution possible to obtain the facts as to the

validity of the title to the said land that any business man
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would do in any otlier mutter where a large amount of

money was involved, and bitd I not been satisfied that every-

thing in connection with the matter was perfectly correct

and honest I should certainly not have made the purchase.

Cross-ExAMiNATioN.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am a director.

X Q. 2—When did you become a stockholder in the said

company?
A—At the time of the organization of said company.

X Q. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said company?

A—When the corporation was organized my original in-

terest was represented by one thousand shares of the capi-

tal stock of the company, which I received at that time.

Later on, a few years after, I purchased other stock at dif-

ferent times from Mr. D. H. Holbrook and others, and I

hold at the present time two thousand three hundred and

fifty shares.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the land grant in controversy herein, had you

ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Koad Company, if so when was it?

A—Prior to my acquiring said stock, or the alleged pur-

chase of the land grant in controversy herein, I had never

been in the State of Oregon, or seen said lands, or been

over the alleged wagon road of the Oregon Central Military

Road Company.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and the payment of the pur-

chase price, to ascertain the condition of said land grant,

or the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully ?
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A—I ascertained by examiuatiou of the report of Mr.

Dolpb, attorney at law, who examined said title for the pur-

chasers of the previous nne-balf which was sold, and also

examined the abstract and report, including the certificate

of the goveruor of Oregon certifying to the completion of

the road, and, being satisfactory to me, after referring it

also to my attorney, William H. Sharp, I concluded to make
the purchase.

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governor of Oregon

that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lauds included therein?

A—I will reply to that by saying, as stated above in an-

swer to Interrogatory 5, that I had seen and examined said

abstract and certificate.

X Q. 7—What part of the consideration for the purchase

of said land grant was paid by you? How was it paid and

when ?

A—A tenth part of one hundred thousand dollars was
paid by me for the purchase of the last half of said land, to

wit, ten thousand dollars. It was paid by me by a check

given to Samuel More to be deposited in the Bank of Cali-

fornia by ^^icholas Luning, one of the parties to this pur-

chase, payable to the order of G. W. Colby.

X Q. 8—Will you SAvear that to your own personal knowl-

edge all of your associates paid their portion of such con-

sideration?

A—I cannot swear to my personal knowledge, but am
satisfied they did, having no reason to doubt it.

X Q. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where
was it paid ?

A—I paid it to Samuel More, either in my office or in

the office of said More. I do not recollect any one being

present at the time.

X Q. 10—You will not undertake to swear, will 3'ou, of

your own personal knowledge, that your associates did cot
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liave any kuowledge, notice or information, suspicion or

ground for suspicion, or reason or suspect or believe that

the said wagon road liad not been built according to the

granting acts ?

A—I have no reason to think, and neitlier do I believe

that they had any such knowledge that said road had not

been bnilt according to the granting acts.

X Q. 11—Was G. W. Colby one of your associates in

said purchase ?

A—He was.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete said purchase?

A—Mr. Colby went to Oregon to see that no changes had

been made in the title to the property since the purchase of

the first half; that is to say, to see that no liens or other

incumbrances had been placed upon said property since

said first purchase.

X Q. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts'?

A—I do not think he had such notice. I have no reason

to believe that he did. He did not go up there for that

purpose, but merely went up there in our interest to see

that no liens or other incumbrances had been placed upon

said land since the purchase of the first half of the land in

controversy had been made, as the title had been fully

examined by the parties making the first purchase, and

which we relied upon for the validity of the title of the part

that we purchased.

X Q. 14—Was said G. W. Colby a stockholder, officer

or director, at any time, in the said California and Oregon

Land Company? State fully what relation he had, if any,

with said company?
A—He was a stockholder, but not a director or other

officer, at any time in said California and Oregon Land

Company, but merely had the same relation to the company

as any other stockholder.



UNITED STATES VS. CAL, & 0REC4. LAND CO. 178

X Q. 16—Did yon know of your own personal knowledge
what notice or information your associates might have had,
or might not have had with reference to the fraud charged
in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said
wagon road had not been built as required by the granting
act ?

A— I had no knowledge, nor do I think that any of my
associates had, of any fraud charged in the bill in this case,

or any in the title of said Oregon Central Military Road
Company, or that said wagon road had not been built as re-

quired by the granting act, for, as I said before, in answer

to previous interrogatories, I certainly should not have pur-

chased had I known of any such fraud, and knowing many
of the purchasers from said Oregon Central Military Road
Company to be careful business men, I do not think it pos-

sible that they had any such knowledge, for if they had
they would not have made the purchase.

Saturday, August 22, 1891.

The witness appeared this day by appointment with the

Commissioner, and after having read over his deposition

stated that he would not sign the same to-day, but would

refer to some documents iii his possession, and other data,

in order to refresh his memory, and would, on Monday,
24th instant, appear and again read over his deposition and

make such corrections as he desired, and then sign the

same.

Monday, August 24th, 1891.

The witness appeared this day, as per appointment made
on the 22nd instant, above noted, and made the following

corrections in his deposition, to wit:

My answer to Interrogatory 2 I wish to correct to read as

follows: Stockholder and director.

My answer to Interrogatory 5 I wish to add, before tiie

word Dolph on line 10 of page 33, 'the words "Mitchell &."

On line 13, same page, I wish to add the words "Mitchell
&" before the word " Dolph."

On line 16, same page, after the words " William H.
Sharp," I wish to add the words " since deceased."
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In my answer to Interrogatory 10 I wish to add the fol-

lowing: Military Road Company; my deed came through

B. J. Pengra and wife, and the sale to the California and

Oregon Land Company was for the purpose of organizing

under said name so us to more easily handle the property

of our company, and avoid any trouble that might be occa-

sioned by a death of any member of our company.

My answer to Cross-interrogatory 3 I wish to correct so

as to read as follows

:

When the corporation was organized ray original interest

was represented by one thousand shares of the capital stock

of the company, which I received at that time. At the same

time I received five hundred shares of said capital stock in

lieu of the one-twentieth interest which I purcljased of C.

H. Holbrook and wife on January 4th, 1876. Later on I

purchased other stock at different times, and I hold at the

present time two thousand three hundred and fifty shares.

To my answer to Cross-interrogatory 5 I wish to add the

words "Mitchell & '' before the word "Dolph " on line 14

of page 38.

Also, after the words "William H. Sharp," on line 19 of

said page, the words " now deceased."

M. P. Jones.

Subscribed and sworn to before me, this 25th day of Au-

gust, 1891.

L. S. B. Sawyek,

Commissioner, etc.

San Francisco, August 22nd, 1891.

Examination-in-Chief OF C. H. Holbrook.

Q. 1—State your name, age, residence and occupation?

A—My name is Charles H. Holbrook, my age forty-four

years, residence San Francisco, California, occupation lum-

berman .

Q. 2—What reUition, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company, one

of the defendants in this suit ?

A—None.
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Q. 3—If jou answer tb.nt you are a stockholder iu said

corporation, please state whether yon are one of the original

subscribers for the stock of said company?
A—I am not.

Q. 4—Were you, or were you not, one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid iu the construction of a wagon

road from Eugene City, Oregon, to the southeast boundary

of the State of Oregon, by an act approved July 2nd, iSGi,

and afterwards granted by the State of Oregon, by an act of

its legislature approved October 24th, 1864, to the Oregon

Central Military Road Company, a corporation organized

under the laws of Oregon ?

A—I was.

Q. 5—If you answer that you were one of the purchasers

of said grant, please st;ite fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?
A—I purchased an undivided one-twentieth interest in an

undivided one-half of said grant by deed dated October loth,

1874, from B J. Pengra and wife. I paid therefor the sum
of six thousand two hundred and fifty dollars cash to N. D.

Rideout, who was a co-purchaser also of an interest in the

same deed, and paid the money a short time prior to the

date of the deed. I cannot now state the exact date of tlie

payment.

Q. 6—At the time, or previous thereto, of the m.iking of

such purchase and the payment of the money and the de-

livery of the deeds thereof to yourself and your associates,

if you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion or ground of suspicion, or reason

to suspect or believe that there had been any fraudulent act

or misrei-resentations or failure of duty in the examination

or certifying the completion of the wagon road mentioned

in said act of Congress of July 2nd, 1864, or any part thereof,

or that the said road had not been constructed, wholly, sea-

sonably and properly, according to the granting acts?
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A—No. Neither myself nor any of my iissociates, to my
knowledge, bad any such knowledge, notice or information,

or suspicion, as is mentioned in tiie question. On the cou-

trary, I believed, and so far as I know all my associates

believed, it was a perfectly square and straightforward

transaction, and nothing whatever wrong, fraudulent or sus-

picious about it. If I had thought otherwise I would not

have made the purchase. No, not the least on my part,

nor on that of my associates to my knowledge.

Q. 7—Had you, or had you not, at or prior to the

date of said purchase, the delivery to you and

your associates of the deeds for said land, and the

payment of the purchase price thereof, any knowledge,

information, notice, suspicion or ground of suspicion,

or reason to suspect or believe that any fraud had been

practiced, or any misrepresentations whatever made by the

Oregon Central Military Road Company, or any of its officers

or agents or stockholders, or by any other person or persons

acting in its interest or in the employ or by any person or

persons whomsoever, to the Governor of the State of Ore-

gon, to induce such Governor to falsely certify that said

wagon road had been completed, or to the Secretary of the

Interior or the Commissioner of the General Land Office, to

induce them, or either of them, to falsely list lands to the

State as having been earned by said Oregon Central Mili-

tary Road Company, or to the President of the United States,

to induce that officer to falsely issue patents for said land ?

A—I had not.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A— I do not know of my own knowledge what disposition

my associates made of their several interests in said pur-

chase. I sold my said interest in said lands to M. P. Jones

by deed dated January 4th, 1876, and since that time have

had no interest of any kind in the same.

Q. 9— If, in answer to Interrogatory 8, you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state wiiat, if any, notice, knowledge, iuforraa-
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tion, suspicion or ground to suspect or reason to believe the

said California and Oregon Land Company, or any of its

officers or agents or stockholders or yourself had at and prior

to the conveyance to the said company by you and your

associates of said lands and the delivery of the deeds there-

for, that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentation whatever connected

with or relating to the construction or certifying the com-
pletion of said wagon road or the listing of any part of lands

by the Secretary of the Interior or the Commissioner of the

General Laud Office, or issuing of patents for any of said

land by the President of the United States ?

A—As I never had any interest in the corporation known as

the California and Oregon Land Company, I have no knowl-

edge on the subject.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon
Central Militai-y Road Company and the purchase thereof

made by the California and Oregon Land Company from

you having been made iu good faith, without notice of any

fraud whatever, and for vjilue?

A—As I stated iu answer to Interrogatory 5, myself and

associates purciiased of B. J. Peugra and wife, by deed da-

ted October 15th, 1874, an undivided one-half interest in

said land grant. My interest conveyed to me in said deed

was an undivided one-twentieth of the said undivided one-

iialf. My purchase was made in perfect good faith, without

notice of any fraud whatever and for value, six thousand two
hundred and fifty dollars in cash. I did not sell to the Cali-

fornia and Oregon Land Company, but to M. P. Jones, be-

fore the organization of said corporation. I sold my inter-

est to said Jones for seven thousand dollars gold coin.

Q. 11—State fully and at large any other fact within

your knowledge, and material to the issue joined in this

suit, which would be to the advantage of either party here-

to, as fully as though particularly interrogated concerning

the same?
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A—I know no other fact material to the issue which would

be of advantage to either party liereto.

Cross-ExAMiNATioN.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not.

X Q. 2—When did you become a stockholder in the said

Company?
A— I never had or owned any stock in said company.

X Q. 3—When and from whom did you acquire any shares

of stock that you may now hold in the said company?
A—I never acquired or held any stock in said company.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the land grant in controversy herein had you
ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Road Company, if so when was it ?

A—Prior to the purchase of my said one-twentieth inter-

est in said undivided one-half oi the lands in controversy I

had never been in the State of Oregon, nor seen the lands

or wagon road of the Oregon Central Military Road Com-
pany.

X Q. 5—What inquiry or research did yon make, if any,

before said alleged purchase and payment of the purchase

price to ascertain the condition of said land grant, or the

title to said lands, or to ascertain whether or not any wagon

road had been built by said Oregon Central Military Road
Company, as required by the granting act ? State fully.

A—I did not make any search of title myself. I was

then residing in Chico, California. Mr. Colby first called

my attention to the purchase, and named several parties

already interested in the grant as having purchased one-half

thereof and about to become purchasers of the other or re-

maining undivided one-half. He named, among others,

John Boggs, E. B. Pond, N. D. Rideout, N. Luning, Isaac

Allen, W. C. Belcher and W. H. Parks as interested or

about to become interested in said purchase. I knew all

these gentlemen very well as gentlemen of wealth and high
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standing in the State, and as prudent, cautious, business

men. Mr. Colby showed me a map of the road which, to

the best of my recollection, was a tracing made from some
official map of said road, and assured me the road was com-

pleted and the title was good. I then discussed the matter

with Mr. Parks, Mr. Belcher, Mr. Pond and Mr. Eideout,

and, on their assurance that they believed the investment a

good one and the title good, and that so believing that

they were going to invest, I finally concluded to purchase

said interest, and made arrangements with the Bank of

Butte County fit Chico to pay Mr. Rideoat the six thousand

two hundred and fifty dollars to pay for my said interest, as

he was about to go to San Francisco to make a deposit in

payment for his own and Mr. Allen's purchase in the same
undivided one-half:

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of the governors of Oregon
that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lands included therein ?

A—I had not.

X Q. 7—What part of the consideration for the purchase

of said laud grant was paid by you, how was it paid, and
when ?

A— As before stated, I paid six thousand two hundred
and fifty dollars in cash for my said interest in said lauds.

I paid it through the Bank of Butte County, Chico, where I

then did ray banking business, to N. D. Rideout, and about
the first of October, 1874, for him to take to San Francisco

and conclude the purchase for himself, Mr. Allen and my-
self.

X Q. 8—Will you swear that to your own personal knowl-

edge all of your associates paid their proportion of such

consideration ?

A—I can only testify as to my own payment and that of

Mr. Allen. Mr. Allen paid six thousand two hundred and
fifty dollars for his undivided one-twentieth at the same time

I made my payment.
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X Q. 9—To whom did you pay your part of such consider-

ation, and who else was present at the time, and where was
it paid?

A

—

Ab already stated, I paid my part to Mr. N. D. Hide-

out in the "Bank of Butte County," at Chico, and Mr.

Bideout and Mr. Allen were present at the time, and also

Mr. Charles Faulkner, then and now cashier of that bank.

It was then and there arranged and agreed between Mr.

Hideout, Mr. Allen and myself that Mr. Rideout should take

the money of Mr. Allen and myself, together with his own,

and conclude the purchase of our respective interests, in

San Francisco.

X Q. 10 —You will not undertake to swear, will you, of

your personal knowledge, that your associates did not have

any knowledge, notice or information, suspicion or ground

for suspicion, or reason to suspect or believe, that the said

wagon road had not been built according to the granting

acts ?

A—No, but I do swear that I believe that every one of

those gentlemen whose names are mentioned in the deed of

October 15, 1874, for said undivided one half of said lands,

and that I believed that the road had been built, and that

the title, as represented to them and myself, was in perfect

order, and without fraud or suspicion whatever.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—He was.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—On Mr. Eideout's return to Chico from San Francisco

he stated to myself and Mr. Allen that the purchasers had

sent Mr. Colby to Oregon to see that no liens or incum-

brances, or judgments against the land, had been filed since

the date of the abstract. That is the only purpose I ever

heard or knew of for which Mr. Colby went to Oregon in

the matter.
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X Q. 13— Will you undertake to swear that Mr. Colby did

not have notice or information that said wagon road had not

been built by said Oregon Central Military Road Company,

as required by the granting acts?

A^If he had any such information I knew nothing of it.

X Q. 14—Was said G. W. Colby a stockholder, ofl&cer or

director, at any time, in the said California and Oregon Land

Company? State fully what relation he had, if any, with

said company.

A—I do not know. I sold out my interest before said

company was organized, and have had no interest in it since.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had,

or might not have had, with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon

road had not been built as required by the granting act?

A—No. I had no knowledge whatever on the subject.

C. H. HOLBROOK.

Subscribed and sworn to before me this 22d day of August,

1891.

L. S. B. Sawyer,

Commissioner, etc.

San Francisco, August 22, 1891.

Examination-in-Chief of Robert Hamilton.

Q. 1—State your name, age, residence and occupation.

A—My name is Robert Hamilton, my age is sixty- three

years, my residence San Francisco, California, my occu-

pation wholesale merchant, one of the firm of Baker &
Hamilton.

Q. 2—Are you, or are you not, a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—The firm of Baker & Hamilton, of which I am a mem-
ber, owns six hundred and sixty-six and two-thirds shares

of the capital stock of that company.

Q. 3—If you answer yea, please state when you became

such stockholder?
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A—In the moutb of November, 1874, myself and James

Carolan of San Francisco purchased an undivided one-twen-

tieth of the grant of lands involved in this action from G.

W. Colby, and paid him therefor fifteen thousand dol-

lars in cash. At the time he gave his individual deed to

us, but subsequently we discovered that under the laws of

Oregon it was requisite that a wife should join with her

husband in a conveyance of real estate, and in the month of

February, 1875, George W. Colby and wife joined in a

deed to us for the interest in said lands sold to us in No-

vember preceding. I am a member of the firm of Baker &
Hamilton, consisting of L. L. Baker and myself. It was

understood at the time of our purchase from Colby that my
partner L. L. Baker should have an equal one-third interest

in the purchase with Mr. Carolan and myself, if on his

return from New York, where he then was, he should de-

sire to sliare with us in the purchase. On his return, sev-

eral months after, he decided to join us in the purchase, and

paid his proportion of the purchase money. The title, how-

ever, was allowed to stand in the name of Mr. Carolan and

myself until the organization of the defendant, the Califor-

nia and Oregon Land Company, in 1877, when Mr. Carolan

and myself conveyed the said interest standing in our names

to that corporation, and by our direction that corporation

issued to our firm. Baker & Hamilton, six hundred and

sixty-six and two-thirds shares of its capital stock, and to

James Carolan three hundred and thirty-three and one-third

shares, which was our pro rata proportions respectively of

said capital stock, according to our interest in said lands.

We have held said six hundred and sixty-six and two-

thirds shares ever since, and still hold the same.

Q. 4. Please state whether or not at the time you became

such stoekiiolder, or at any time prior thereto, you had any

notice, knowledge, information, suspicion or reason to sus-

pect or believe that any fraud had been practiced upon or

any misrepresentations made to the Giwernor of Oregon by

any officer of the defendant, the Oregon Central Military

Boad Company, or any of its stockholders or agents, or per-

sons in its employ, or by any person or persons whomsoever,

to falsely induce said Governor to certify that the wngoti
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road described in the act of Congress of July 2d, 1864, and

mentioned in tlie bill of complaint, had been duly and

seasonably constructed, as required by said act?

A—Neither at the time of our purchase from Colby, nor

at the time we became stockholders in the California and

Oregon Land Company, nor at any time prior thereto, did

we have any notice, knowledge, information, suspicion or

reason to suspect that any fraud whatever had been prac-

ticed upon or any misrepresentations made to the Governor

of Oregon by any officer of the defendant, the Oregon Cen-

taal Military Koad Company, or by any of its stockholders

or agents, or persons in its employ, or by any person or

persons whomsoever, to induce said Governor to falsely

certify that the wagon road described in the act of Congress

of July 2d, 1864, and mentioned in the bill of complaint,

had been duly and seasonably constructed as required by

said act; nor that in respect of the construction of said

road, or of the Governor's certificate that it had been con-

structed, any fraud whatever had been practiced, or any

misrepresentations made by any person or persons whom-
soever.

Q. 5—In what does the properties of the California and

Oregon Land Company consist?

A—It consists of lands and a few small items of personal

property.

Q. 6—If, in answer to the last preceding interrogatory,

you say *' lands," please state what lands? "

A—The lands granted by the Congress of the United

States to the State of Oregon to aid in the construction of a

military road from Eugene City, Oregon, to the eastern

boundary of said State, and by the State of Oregon granted

to the Oregon Central Military Road Company, and by said

Oregon Central Military Road Company to B. J. Pengra,

and by said Pengra and wife to G. W. Colby and others,

and by these latter to the defendant, the California and Ore-

gon Land Company.

Q. 7—If, in answer to the last preceding interrogatory,

you say "lands granted by the Congress of the LTnited States

to the State of Oregon," please state upon what you relied,
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if anything, in making purchase of the stock of the Califor-

nia and Oregon Lmd Compan}', as evidence that the land

had been duly earned, and that the title was in the Califor-

nia and Oregon Land Company?

A—In the month of November, 1875, Mr. George W.

Colbv proposed to sell to Mr. Carolan and myself an undi-

vided one-twentieth interest in the lands referred to in the

preceding answer, for fifteen thousand dollars, and at the

time handed us an abstract of the title, to which was ap-

pended the written opinion of Messrs. Mitchell & Dolph,

eminent attorneys at law of Portland, Oregon, that the title

was good, and also a map, certified by the governor of Ore-

gon, showing the definite location and completion of the

road. The abstract contained certificates of Governors

Gibbs and Wood of Oregon, and of the United States Com-

missioner of the General Land Office at Washington, show-

ing that the road had been completed. We submitted said

abstract and map to our attorney, Mr. George Cadwalader,

of Sacramento, California, who, after due examination of

the same, reported to us that the land had been earned, and

that the title was good, and thereupon we made the pur-

chase. In making this purchase we relied entirely upon

the abstract and map, and opinion of our attorney, that the

title was good. At the time of the organization of the Cali-

fornia and Oregon Land Company we conveyed our interest

in the land to that company, and recfeived therefor the same

proportion of the capital stock of that company that our in-

terest in the land bore to the whole.

Q. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be of advantage to either paity hereto, as fully

as though particularly interrogated concerning the same?

A—I know of no other fact material to the issue joined.

Ckoss-examination.

X Q. 1—How many shares of stock, if any, did you own

or hold in the California and Oregon Land Company, and

when and how did you acquire the same?

A—The firm of Baker & Hamilton, composed of L. L.

Baker and myself, owns six hundred and sixty-six and two-
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thirds shares of the capital stock of the California and Ore-
gon Land Company, which were issued to us soon after the
organization of the company, and in the original issue of its

stock, in consideration of the conveyance to it of our inter-

est in the land granted by the acts of Congress. As I have
stated in my direct examination, James Carolan and my-
self were the grantees named in the deed from George W.
Colby and wife, but Mr. Baker paid one-third of the pur-
chase money, and when the stock of the California and Ore-
gon Land Company was issued to us for the interest in the
land conveyed to us by Colby and wife, six hundred and
sixty-six and two-thirds shares were issued to Baker &
Hamilton, and three hundred and thirty-three and one-third
shares to James Carolan.

X Q. 2—Are yoa an oflacer or director in said com-
pany ?

A—I am not, and never was an officer in the company.
X Q. 3—Who did you acquire said stock from?
A—In my answer to the first cross interrogatory I have

answered fully.

X Q. 4—Prior to the time you acquired said stock, had
you ever been in the State of Oregon, or examined the land
grant in controversy in this suit, or been over or seen the
road of the said Oregon Central Military Road Company?
A—I had never been in the State of Oregon prior to the

issue of the said stock to us, nor examined the lands in cou-
troveisy, or been over or seen the road of the said Oregon
Central Military Road Company.

X Q. 5- Did you make any inquiry or research to find
out, or to satisfy yourself as to the condition of the lands
included in said grant, or the title thereto, or as to whether
or not the ^aid road had been duly or seasonably con-
structed, as required by law; if so, state what they were?
A—The only research or inquiry that I made as to the

condition of the lands included in the grant, or the title
thereto, or as to the construction of the road, was an exam-
ination of the abstract of title and the map to which I have
referred in my direct examination, which I examined my-
self and caused also to be examined by my attorney, Mr.
Cadwalader, who reported favorably as to the title.
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X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Land Company, did you ever see the

certificates, or alleged certificates, of the governors of Ore-

gon, that said road had been built; if so, who showed such

certificates, when was it, and who else was present?

A—I had never seen the original certificates of the gover-

nors of Oregon certifying that the road had been built, but

I had seen the copies of such certificates contained in the

abstract of title and with them an original certificate of the

Commissioner of the General Land Office, at Washington,

to the efi'ect that the road had been completed. This ab-

stract containing these certificates was shown me by G. W.
Colby, from whom I purchased in the month of November,

1874. I think Mr. Carolan and myself were the only per-

sons present, besides Mr. Colby, at the time he handed us

the abstract and map.
EoBEKT Hamilton.

Subscribed and sworn to before me, this 24th day of

August, 1891.

L. S. B. Sawyeb,

Commissioner, etc.

San Francisco, August 22d, 1891.

Examination-in-Chief of Livingston L. Baker.

Q. 1—State your name, age, residence and occupation ?

A—My name is Livingston L. Baker, my age sixty-four

years, residence San Francisco, California, and occupation

wholesale merchant, being one of the firm of Baker &
Hamilton.

Q. 2—Are you or are you not a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—The firm of Baker & Hamilton, of which I am a mem-
ber, owns six hundred and sixty-six and two-thirds shares

of the capital stock of the California and Oregon Land
Company, defendant in this suit.

Q. 3—If you answer yea, please state when you became
such stockholder?

A—During my absence in the city of New York in the

month of November, 1874, my partner, Robert Hamilton, in
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connection with James Carolan purchased of G. W. Colby

a one-twentieth interest undivided in the grant of lands in-

volved in this action for the sum of fifteen thousand dollars

cash, or short note for my part. On my return to California

a few months after their purchase they informed me of the

same, and gave me the option of joining them equally in the

purchase. I accepted, and paid my proportional one-third,

or five thousand dollars. They had taken a deed from Colby

and wife to themselves for said one-twentieth undivided in-

terest, and the title remained in them until the organization

of the California and Oregon Land Company, when they

deeded the same to tbe company. When the capital stock

of the California and Oregon Land Company was ready to

be issued I received for our firm, Baker & Hamilton, six

hundred and sixty-six and two-thirds shares of said capital

stock, and Mr. James Carolan received three hundred and

thirty-three and one-third shares of the same, m.iking a

total of one thousand shares, or one-twontieth of the whole

capital stock. The firm of Baker <fe Hamilton still owns said

six hundred and sixty-six and two-thirds shares of stock,

and it was first issued to the firm on May 22d, 1877.

Q. 4—Please state whether or not at the time you became
such stockholder, or at any time prior thereto, you had any

notice, knowledge, information, suspicion or reason to sus-

pect or believe that any fraud had been practiced upon, or

any misrepresentations made to the Governors of Oregon,

by any oflicer of the defendant, the Oregon Central Military

Road Company, or any of its stockholders or agents, or

persons in its employ, or by any person or persons whomso-
ever, to falsely induce said governor to certify that the

wagon road described in the act of Congress of July 2d,

1864, and mentioned in the bill of complaint, had been duly

and seasonably constructed, as required by said act?

A—Neither at the time our firm became such stockholder,

nor at any time prior thereto, did I have any notice, knowl-

edge, information, suspicion or reason to suspect or believe

that any fraud had been practiced uiDon, or any misrepre-

sentation made to the Governor of Oregon by any oflficer of

the defendant, the Oregon Central Military Eoad Company,
or any of its stockholders or agents or any person in its
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employ, or hy any person or persons whomsoever, to falsely

induce or to induce said governor to certify that the wagon
road described in the act of Congress of July 2, 1864, and
mentioned in the bill of complaint, had been duly and sea-

sonably constructed as required by said act. Nor did I

know, nor had I ever heard from any source whatever, that,

with regard to the construction of said road, or said gover-

nors' certificates that it had been constructed, any fraud

whatever had been practiced, or any misrepresentation made
by any person whomsoever. Had I known, or heard, or had
cause to suspect any such thing, I would not have joined in

said purchase.

Q. 5—In what does the properties of the California and

Oregon Land Company consist?

A—Principally of lands in the State of Oregon, and some
small personal assets.

Q. 6—If in answer to the last preceding interrogatory you
say "lands,'" please state what lands?

A—Lauds granted by the Congress of the United States

to the State of Oregon by the act of Congress of July 2nd,

1864.

Q. 7—If in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you
relied, if anything, in making purchase of the stock of the

California and Oregon Land Company, as evidence that the

land had been duly earned, and that the title was in the

California and Oregon Laud Company?
A—In making the purchase, that is to say in deciding to

join my partners Robert Hamilton and James Carolan,

equally, in the purchase of the undivided one-twentieth in-

terest from G. W. Colby, which purchase they had made
during my absence in New York, I relied entirely upon
their statements to me of the examination of title they had

caused to be made by our attorney, Mr. George Cadwalader,

and his favorable report thereon, and upon the fact that

they were fully satisfied with the title and purchase, and

had invested therein.
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Q. 8—State fully aud at large any other fact within your

knowledge, aud material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated conceroing the

same?
A—I know of no other fact material to the issue in this

sijit.

CliOSS-EXAMINATION.

X Q. 1—How many shares of stock, if any, did you own

or hold in the California and Oregon Land Company, and

when and how did you acquire the same?

A—As stated in my answer to direct interrogatory 3, the

firm of Baker & Hamilton, of which I am a member, has

owned, since the organization of the California and Oregon

Land Comp my, six hundred aud sixty-six and two-thirds

shares of its capital stock, and still owns the same. The

stock was issued to the firm on May 22nd, 187Y. It was ac-

quired in this way: my partner, Robert Hamilton, and

James Carolan, in November, 1874, purchased an undivided

one-twentieth interest from George W. Colby in the land

grant involved in this action for the sum of fifteen thousand

dollars cash, with the understanding between Mr. Hamilton

and Mr. Carolan that I should be permitted to

join equally with them in said purchase if I

should so desire on my return from New York,

where I then was. On my return I decided to make, and

did make, the purchase, and paid my five thousand dollars.

The title to the one-twentieth interest remained in Mr.

Hamilton and Mr. Carolan under a deed they had procured

from G. W. Colby and wife, until the organization of the

California and Oregon Land Company, when it was conveyed

to that corporation, and when the corporation was ready to

issue its stock we received our pro rata proportion thereof

in payment for said deed. The firm of Baker & Hamilton

took six hundred and sixty-six and two-thirds shares and

James Carolan took three hundred and thirty-three and one-

third shares. The total one thousand shares bore the same

relation to the entire capital stock of the corporatien that

the one-twentieth interest in the grant purchased of Colby

-and wife bore to the whole thereof.
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X Q. 2—Are you an officer or director of said company ?

A—I am not now, and have never been, an officer or di-

rector in said company.

X Q. 3—Who did you acquire said stock from ?

A—I think I have fully answered in my reply to Cross-

interrogatory 1. I could only repeat the same answer in an-

swer to this question.

X Q. 4—Prior to the time you acquired said stock, had

you ever been in the State of Oregon, or examined the land

grant in controversy in this suit, or been or seen the road

of the said Oregon Central Military Road Company ?

A—Prior to the time our firm acquired the said stock I

had never been in the State of Oregon, and of course had

never seen or examined the land grant in controversy in this

suit, nor seen or examined the road of said Oregon Central

Military Eoad Company.

X Q. 5—Did you make any inquiry or research to find

out, or to satisfy yourself, as to the condition of the lands

included in said grant, or the title thereto, as to whether or

not the said road had been duly or seasonably constructed,

as required by law? If so, state what they were.

A—I made no inquiry or research to find out and satisfy

mvself as to the condition of the lands included in the grant

or the title thereto, or as to whether said road was duly or

seasonably constructed, other than from my partner Mr.

Hamilton and Mr. Carolan, who assured me they had fully

investigated the same and had obtained tbe opinion of our

attorney, Mr. George Cadwalader, that the title was good in

every particular. In fact, they were so well satisfied and

assured that the title was perfect and the investment a good

one that they paid five thousand dollars more for the one-

twentieth interest than Mr. Colby had paid for the same in-

terest, or than any of the original purchasers had paid for a

like inteicst.

X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Laud Company, did you ever see the

certificates, or alleged certificates, of the Governors of Ore-

gon that said road had been built ? If so, who showed such

certificates, when was it, and who else was present ?
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A—I did not see the certificates, or alleged certificates,

of the Governors of Oregon that said road had been built,

prior to our purchase of said one-twentieth interest or the

issue of said stock to our firm by said corporation. I relied

entirely upon the statements of my partner, Mr. Hamilton,

of Mr. Carolan, and the opinion of our attorney, Mr. Cad-

walader, who reported that they had seen and examined all

matters of title and found them correct, and that the title

was good.
L. L. Baker.

Subscribed and sworn to before me this 24th day of Au-

gust, 1891.

L. S. B. Sawyer,

Commissioner, &c.

San Francisco, August 22nd, 1891.

Examination-in-Chief of James Carolan.

Q. 1—State your name, age, residence and occupation ?

A—My name is James Carolan, my age sixty-three years,

residence San Francisco, California, occupation wholesale

merchant. I am cue of the firm of Carolan & Co. in San

Francisco.

Q. 2—Are you, or are you not, a stockholder in the Cali-

fornia and Oregon Land Company, one of the defendants in

this suit?

A—I am a stockholder in said company.

Q. 3—If you answer yes, please state when you became

such stockholder ?

A—I signed and acknowledged the articles of incorpora-

tion of said California and Oregon Laud Company on the

9th day of January, 1877, and also subscribed then to its

capital stock. The actual certificates of stock in said cor-

poration were issued to me on May 18, 1877.

Q. 4—Please state whether or not, at the time you be-

came such stockholder, or at any time prior thereto, you

had any notice, knowledge, information, suspicion or reason

to suspect or believe, that any fraud had been practiced

upon, or any misrepresentations made to the governor of

Oregon, by any officer of the defendant, the Oregon Central
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Military Road Company, or any of its stockholders or

agents, or persons in its ernp|oy, or by any person or per-

sons whomsoever, to falsely iudace said governor to certify

that the wagon road described in the act of Congress of

July 2ud, 1864, and mentioned in the bill of complaint, had

been duly and seasonably constructed as required by said

act?

A— A-t the time I became such stockholder, nor at any

time prior thereto, did I have any notice, knowledge, infor-

mation, suspicion or reason to suspect or believe, that any

fraud had been practiced upon, or any misrepresentations

made to the governor of Oregon by any officer of the de-

fendant, the Oregon Central Military Road Company, or

any of its stockholders or agents, or persons in its employ

or by any person or persons whomsoever, to falsely induce

said governor to certify that the wagon road described in

the act of Congress of July 2, 1864, and mentioned in the

bill of complaint, had been duly and seasonably con-

structed as required by said act.

Q. 5—In what does the properties of the California and

Oregon land Company consist?

A—Principally in lands in the State of Oregon, and some

personal assets of no great amount.

Q. 6—If, in answer to the last preceding interrogatory,

you say " lands," please state what lands ?

A—Lands pranted by the Congress of the United States

to the State of Oregon to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said

State.

Q. 7—If, in answer to the last preceding interrogatory

you say "lands granted by the Congress of the United

States to the State of Oregon," please state upon what you

relied, if anything, in making purchase of the stock of the

California and Oregon Land Company, as evidence that the

land had been duly earned, and that the title was in the

California and Oregon Land Company ?

A—My attention was first called to the purchase of an in-

terest in these lands by Mr. Robert Hamilton, of the firm of

Baker & Hamilton. He and myself then were living in



UNITED STATES VS. CAL. & OREG. LAND CO. 193

Sacramento, and were engaged in business there, occupying
with our respective firms adjoining stores. It was some-
time in the month of October, 1874—I cannot recall the

exact date—that he stated to me that a Mr. George W.
Colby, since deceased, had offered him an undivided one-

twentieth interest in the whole of said lands for the sum of

fifteen thousand dollars, and he proposed that T join him in

the purchase. He proposed that I take a third interest in

said purchase, and that he would take a third interest, and
that we would take the other third interest for Mr. L. L.

Baker, his partner, who was then in the East, and subject

to his approval on his return. We took the abstract of

title of the property, and map of the road, and such docu-

mentary evidence concerning the same as Mr. Colby had
given Mr. Hamilton, and read and examined them together.

We then submitted all of these title papers to Mr. George
Cadwalader, an attorney-at-law, then practicing in Sacra-

mento, and since deceased, for his examination and report

upon the title, with a view to our making said purchase.

We were favorably impressed with our own examination of

these documents, as we saw therein the opinion of Mes:«rs.

Mitchell & Dolph, attorneys at Portland, that the title was
good, also the certificates of the governors of Oregon that

the road had been constructed, and also the certificate of

the United States Commissioner of the General Land Office

that the map of the road had been filed in his office, and
shortly afterwards, upon receiving a report from our attor-

ney, Mr. Cadwalader, that the title was good, we concluded

to make, and did make, the purchase. I relied upon Mr.
Cadwalader's opinion, as he was also ray attorney in other

matters, and especially upon the abstract of title, the writ-

ten opinion of Messrs. Mitchell & Dolph, and the certificates

of the governors of Oregon in said abstract. I considered

them official documents of the highest order obtainable, and
as being beyond question or impeachment. We made
the purchase. Mr. Hamilton paid five thousand dollars,

I paid five thousand dollars, and we borrowed on a note

in bank the other five thousand dollars to await and
abide the decision of Mr. L. L. Baker on his return from

the East. Mr. Baker returned subsequently and took the
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third interest in our purchase and paid the note. Not
knowing whether Mr. Baker would join in the purchase we
took a deed from Mr. Colby to ourselves. My recollection

is that our first deed to the said one-twentieth interest in

said lands was taken early in November, 1874, and was
signed by Mr. Colby only. Ascertaining afterwards that

the laws of Oregon required a wife to join iu the deed, w«
procured a second deed from G. W. Colby and wife, dated

February 15, 1875. We did not make any deed to Mr. L.

L. Baker for his purchase. The record title remained in

Mr. Hamilton and myself until the organization of the Cali-

fornia and Oregon Land Company. After that corporation

was organized Mr. Hamilton and myself joined in a deed to

it and conveyed the entire one-twentieth undivided interest,

being the same we had purchased from Mr. Colby and wife.

When the California and Oregon Land Company was ready

to issue its capital stock, Mr. Baker, Mr. Hamilton and my-

self apportioned our respective interests, and they took in

their firm name of Baker & Hamilton six hundred and sixty-

six and two-thinls shares, and I took three hundred and

thirty-three and one-third shares of the capital stock of the

California and Oregon Land Company, which were the

amounts to which we were respectively entitled.

Q. 8—State fully and at large any other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as though particularly interrogated concerning the

same?
A—I have already stated a full history of my purchase

in answer to the last interrogatory. I know of no other

fact material to the issue joined in this suit, or which would

be to the advantage of either party thereto.

Cross-Examination.

X Q. 1—How many shares of stock, if any, did you own
or hold in the California and Oregon Land Company, and

when and how did you acquire the same ?

A —I own now and have owned since the organization of

the California and Oregon Land Company and issuance of

its stock, three hundred and thirty-three and one-third
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shares. I received tliem from said company in considera-

tion for mv deed to said corporation of my interest in said

lands in controversy in this suit. I acknowledged said deed

to said corporation on the 9th day of April, 1877. I re-

ceived my three hundred and thirty-three and one-third

shares of its capital stock on May 18, 1877. It took some
time to get the stock certificate book printed and the stock

ready for issuance by the corporation.

X Q. 2—Are you an officer or director in said company?
A—I am now a director in said company. I was for the

first time elected a director at the last annual meeting of

said company, January 20, 1891.

X Q. 3—Who did you acquire said stock from ?

A—Direct from the company, as I have already testified.

X Q. 4—Prior to the time you acquired said stock, had
you ever been in the State of Oregon or examined the land

grant in controversy in this suit, or beeiji over or seen the

road of the said Oregon Central Military Eoad Company ?

A—Prior to the purchase of my interest in said lands from

Colby and wife, nor prior to my acquiring my said stock in

said company, I had never been in the State of Oregon, or

examined the land grant in controversy in this suit, or been

over or seen the road of the said Oregon Central Military

Koad Company.
X Q. 5—Did you make any inquiry or research to find

out, or to satisfy yourself as to the condition of the lands

included in said grant, or the title thereto, or as to whether

or not the said road had been duly or seasonably con-

structed, as required bylaw; if so, state what they were?

A—As I have stated quite fully in my answer to direct In-

terrogatory 7, I did make such inquiry and research into the

condition of the lands included in the grant, and of the title

thereto, and as to whether or not said road had been sea-

sonably constructed as required by law, as I could make
from an examination of the abstract of title, certificates of

governors and U. S. Commissioner of General Laud Office,

the map and other documents connected therewith, and I

further consulted my attorney, Mr. Cadwalader—submitted

the title papers to him—and obtained from him a favorable
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report that the title was good. I also talked with Messrs.

Poud, LuDing, Belcher, Rideout and others, who were then

owners in said lands, all of whom I knew personally to be

prudent, cautious, careful and successful business men of

high standing in the State and cities where they lived, and

from all these sources of information combined I heard only

favorable reports, and was consequently decided to make
the purchase, and did so in perfect good faith, and in full

confidence in the title to the lands being perfect and beyond

question. I also, in these inquiries, ascertained that over

three hundred thousand acres of the lands had actually then

been listed by the government to said Oregon Military Eoad
Company, which fact I considered conclusive of the whole

matter.

X Q. 6—Prior to the time you acquired said stock in the

California and Oregon Land Company, did you ever see the

certificates, or alleged certificates, of the Governors of Ore-

gon, that said road had been built; if so, who showed such

certificates, when was it, and who else was present?

A—As already stated several times, I did see in the ab-

stract of title certified copies of the certificates of the Gov-

ernors of Oregon that said road had been built, prior to my
making said purchase, and my recollection is very distinct

on that point, that Mr. Hamilton and myself had the ab-

stract and map, and that we examined the same together,

and that it was shortly before making said purchase in No-

vember, 1874, and that after discussing and examining it

ourselves, my impression now is that I afterwards discussed

and examined it with my said attorney, Mr. Cadwalader. I

do not know or recollect now whether any other persons were

present at any of my examinations of the title papers before

making the purchase, or not.

James Carolan.

Subscribed and sworn to before me, this 25th day of Au-

gust, 1891.

L. S. B. Sawyer,

Commissioner, etc.



UNITED STATES VS. CAL. & OREG. LAND CO. 197

ExAMiNATioN-iN-Chief of John Boggs.

Q. 1—State your name, age, residence and occupation ?

A—My name is John Boggs, my age sixty-one years,

residence Colusa county, California, occupation farmer.

Q. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

A—I am not now a stockholder in said company. I sold

my last stuck in said company on March 14, 1888, since

when I have had no interest in or connection with said com-

pany.

Q, 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

A—I was one of the original subscribers to the original

stock of the company.

Q. 4—Were you or were you not one of the purchasers of

a tract of land granted by the Congress of the United States

to the State of Oregon to aid in the construction of a wagon

road from Eugene City, Oregon, to the southeast boundary

of the State of Oregon, by an act approved July 2cl, 1864,

and afterwards granted by the State of Oregon by an act of

its legislature approved October 24th, 1864, to the Oregon

Central Military Koad Company, a corporation organized

under the laws of Oregon ?

A—I was one of the purchasers of said land grant.

Q. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?

A—By deed dated May 15, 1874, from B. J. Pengra and

wife to myself and others I became the purchaser of an un-

divided one-tenth interest in the undivided one-half of said

land grant. My attention was first called to the purchase by

Mr. W. H. Parks of Marysville, California. He stated what

the land grant was quite fully; that Mr. Edgar Mills of Sacra-

mento, Mr. Pond and Mr. Belcher intended to take an interest

init; that he, Mr. Parks, intended to take an interest also, and

that he would like me to join in the purchase. He said the
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whole cost of the undivided one-half interest would be one

hundred thousand dollars, p,nd he solicited me to take or

purchase a one-tenth interest in the same. I said to him that

I would examine or have the title examined, and if it was

satisfactory to me I would join in the purchase to the extent

of taking the one-tenth interest at a cost of ten thousand

dollars. At this time, which I think was some time in

April, 1874, Mr. Parks showed me a map of the road, start-

ing at Eugene City and continuing easterly across the State

of Oregon to the eastern boundary of the State. It waa cer-

tified to by the Governors of Oregon, and that certificate

stated, as nearly as I can now recollect, that said road had

been properly constructed. It had every appearance of be-

ing an official map, and I so understood it to be, and issued

by the proper authorities. He also stated that over three

hundred thousand acres of the lands under the grant had then

been listed to the Oregon Central Military Koad Company,

and that other lands were being also listed at the time for

patenting to said company. We discussed the matter very

fully, and he promised to show me an abstract of the

property, and in a few days thereafter I met him in Sacra-

mento City and was shown by him the abstract. I looked it

over myself, read the copies of the certificates of the

Governors of Oregon, therein certifying to the construc-

tion of tbe road; also the certificate of the United States

Commissioner of the General Laud Office, stating, as well

as I now recollect, that the map of the road had been filed

in his office. I also saw therein the written opinion of

Messrs. Mitchell & Dolph, attorneys, of Portland, Oregon,

that the title to the land was good. I took that abstract and

map above mentioned, and such documents pertaining to

the whole matter as Mr. Parks then gave me, and went to

see Mr. Edgar Mills about it, who operated with me in

various matters, and who Mr. Parks informed me would

take an interest in this purchase. Mr. Mills and myself

discussed the purchase quite thoroughly. We did not feel

ourselves fully competent to pass upon the title, and we took

the documents to Mr. George Cadwalader, attorney at law,

in Sacramento (since deceased), and employed him to make

full examination and report to us upon the title question.
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About two weeks afterwards, Mr. Caclwalader reported to

me that the title was good, and that I need liave no fear

about it whatever. I then proceeded to consummate the

purchase and pay for it. I paid my amount, ten thousand

dollars, by a certified check on the Bank of Colusa County

to W. H. Parks. I have the cancelled check in my posses-

sion to this day-

Q. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds thereof to yourself and your associates, if you

say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice or informa-

tion, snspicion or ground of suspicion or reason to suspect

or believe that there had been any fraudulent act or misrep-

resentations or failure of duty in the examination or certi-

fying the completion of the wagon road mentioned in said

act of Congress of July 2nd, 1864, or any part thereof, or

that the said road had not been constructed, wholly, sea-

sonably, and properly, according to the granting acts.

A—At the time of making such purchase, or previous

thereto, and the payment of the money and delivery of the

deeds thereof to myself and my associates, neither myself

nor m}' associates, to my knowledge, had any knowledge,

notice, or information, snspicion, or ground of suspicion,

or reason to suspect or believe that there had been any

fraudulent act or misrepresentations or failure of duty in

the examination or certifying the completion of the wagon

road mentioned in said act of Congress of July 2d, 1864,

or any part thereof, or that the said road had not been con-

structed, wholly, seasonably and properlj', according to the

granting acts. Had I had any such suspicions I would have

had nothing to do with the matter—would not have made
the purchase. I relied wholly upon the certificates of the

governors of Oregon, and the examination made by the

attorneys as to the soundness of the title, and supposed

everything was done in good faith, and I paid my money
with that understanding.
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Q. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of tlie purchase price

thereof, any knowledge, information, notice, suspicion or

ground of suspicion, or reason to suspect or believe that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Militiiry Road Com-

pany, or any of its officers or agents or stockholders, or by

any other person or persons acting in its interest or in its

employ, or by any person or persons whomsoever, to the

Governor of the State of Oregon to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them or either of them

to falsely list lands to the State as having been earned by

said Oregon Central Military Road Company, or to the

President of the United States to induce that officer to

falsely issue patents for said land.

A—I had not, either at the time of making the purchase

or previous thereto, or at the time of the delivery of the

deed and payment of the money, any knowledge, informa-

tion, notice, suspicion or ground of suspicion or reason to

suspect or believe that any fraud had been practiced or any

misrepresentations whatever made by the Oregon Central

Military Road Company, or any of its officers, or agents, or

stockholders, or by any other person or persons acting in

its interest, or in its employ, or by any person or persons

whomsoever, to the governor of the State of Oregon to in-

duce such governor to falsely certify that said wagon road

had been completed, or to the Secretary of the Interior, or

the Commissioner of the General Land Office, to induce

them or either of them to falselj list lands to the State as

having been earned by said Oregon Central Military Road

Company, or to the President of the United States to in-

duce thut officer to falsely issue patents for said lands.

Q. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

A—On the 3d of March, 1877, I acknowledged a deed for
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my interest iu said lands to the California and Oregon Laud
Company.

Q. 9—If in answer to Interrogatory 8 you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe,

the said California and Oregon Land Company, or any of

its officers or agents or stockholders or yonrself, had at and

prior to the conveyance to the said company by you and

your associates of said lands, and the delivery of the deeds

therefor, that there had been any fraud or misrepresenta-

tions or failure of duty in the examination or certifying the

completion of the said wagon road, by the governor of Ore-

gon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of said wagon road, or the listing of any part

of lands by the Secretary of the Interior, or the Commis-
sioner of the General Laud Office, or issuing of patents for

any of said land bjTthe President of the United States?

A—Neither at the time I made and delivered the said

deed with others of my associates, nor at any time prior

thereto, did the said California and Oregon Laud Company,
or any of its officers or agents, or stockholders, to my
knowledge, or myself, have any notice, knowledge, inclina-

tion, suspicion, or grouud to suspect, or reason to believe,

that there had been any fraud or misrepresentations or

failure of duty in the examination or certifying of the com-

pletion of the said wagon road by the Governor of Oregon,

or of any fraud or misrepresentations whatever connected

with or relating to the construction or certifying the com-
pletion of said wagon road, or the listing of any part of

lands by the Secretary of the Interior or the Commissioner

of the General Land Office, or issuing of patents for any of

said lands by the President of the United States.

Q. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon

Central Military Road Company and the puichase thereof

made by the California and Oregon Land Company from

you, having been made in good faith, without notice of any

fraud whatever, and for value?
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A—In answer to Interrogatorj 5 I have stated the general

facts and circumstances conpected with mj purchase of the

one-tenth interest in the undivided one-half for ten thou-

sand doHars. It was made in absolute good faith, and

without the slightest intimation, notice or suspicion of any

fraud of any kind whatever. I paid my money in good
faith, and under my own examination of the title documents,

as I have hereinbefore stated, and upon the advice of my
attorney that the title was good, and that I need have no
fears in making said purchase.

Q. 11—State fully and at large, smy other fact within your

knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as

fully as th(mgh particularly interrogated concerning the

same ?

A—I know of no fact material to the issne in this suit

which would be to the advantage of either party thereto.

Cross-Examination.

X Q. 1—Are you an officer or director in the California

and Oregon Land Company?
A—I am not an officer or director in the California and

Oregon Land Company.

X Q. 2—When did you become a stockholder in the said

company ?

A—I subscribed to the capital stock of said company,

and acknowledged the articles of incorporation thereof on

the 9th day of January, 1877. The stock in the corporation

was actually issued to me by the officers of the company on

May 22, 1877.

X Q. 3—When and from whom didyou acquire any shares

of stock that you may now hold in the said company ?

A—As I stated before, I do not now hold any shares of

stock in said company, nor have I any interest whatever

therein. At the time of the organization of the company,

I deeded my interest in the lands to the company and took

in payment therefor the same, or an equal interest in the

capital stock of the company that I had owned in the land

grant. I owned a one-twentieth interest in the entire grant,
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and I took one thousand shares, or one-twentieth of the en-

tire capital stock. I sold out my slock at different times to

different persons, realizing for the whole thirty thousand

dollars. I sold the hist stock in 1884, but it remained in

my name on the company's books until March l-ith, 1888, as

I find by reference to the same.

X Q. 4—Prior to your acquiring said stock, or the alleged

purchase of the hind grant in controversy herein, had you

ever been in the State of Oregon, or seen said lands, or

been over the alleged wagon road of the Oregon Central

Military Road Company? If so, when was it?

A—Prior to my purchase of my said interest in said laud

grant, or to my acquiring said stock, I had never been in

the State of Oregon, had never seen the lands, or been over

the wagon road of the Oregon Central Military Road Com-
pany.

X Q. 5—What inquiry or research did you make, if any,

before said alleged purchase and payment of the purchase

price, to ascertain the condition of said land grant, or the

title to sai^ lands, or to ascertain whether or not any wagon
road had been built by said Oregon Central Military Road
Company, as required by the granting act? State fully.

A—As stated in my direct examination, after the

matter of purchase was presented to me by Mr. W. H.
Parks (now deceased, but then residing in Marysville), I

met him by appointment in Sacramento. I examined such

documents relating to the matter as he there had, and in-

cluding more parti(uilarly the abstract of title, con-

taining the certificates of the. Governors of Oregon
and the Commissioner of the General Land Office, and

the written opinion of Messrs. Mitchell & Dolph, attorneys

at law, the map of the road certified to as an official and

authoritative document, all of which I took for consultation

with Mr. Edgar Mills, and theuce after to Mr. Cadwalader,

attorney at law, for his legal opinion as to the title, and took

all the precaution I could to ascertain the facts in every re-

spect. But I am not an attorney myself, and of courre I

relied on the opinion of my attorney. Aside from that I

was largely influenced by the official certificates and docu-

ments contained in the abstract. I had no doubt or suspi-
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cioa whatever that the road had been built. I saw that the

governors of Oregon had caitified that it was constructed,

and I had no doubts about it whatever.

X Q. 6—Prior to said alleged purchase had you seen or

examined the alleged certificates of tlie governors of Oregon

that said wagon road had been built, or had you seen or

examined any abstract of title to said land grant or to the

lands included therein?

A—I had seen and examined the certificates of the gov-

ernors of Oregon that said wagon road had been built.

Copies of them were in the abstract of title, which I read

and examined and submitted to ray attorney, Mr. Cad-

walader.

X Q. 7—What part of tlie consideration for the purchase

of said land was paid by you? How was it paid, and

when?
A—Ten thousand dollars. I paid it by certified check on

the Bank of Colusa County to W. H. Parks. Its date is a

few days prior to the date of the deed. The check, canceled,

I still have at my residence in Colusa county, and can give,

by reference to it, the exact date if necessary.

X Q. 8—Will you swear that to your own personal knowl-

edge all of your associates paid their proportion of such

consideration?

A—I do not know, except from hearsay, that my associ-

ates paid their proportions. I paid mine, and I know that

Edgar Mills telegraphed to pay his, and it was paid. Ten

thousand dollars was paid by him, and by myself a like

amount.

X Q. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where

was it paid ?

A—I paid the check to Mr. W. H. Parks, and I do not

now remember whether any one else was present or not at

the time

.

X Q. 10—You will not undertake to swear, will you, of

your own personal knowledge, that your associates did not

have any knowledge, notice, or information, suspicion, or
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ground for suspicion, or reason to suspect or believe, that

the said wagon road had not been built according to the

granting acts ?

A—I cannot swear as to what my associates, in the pur-

chase, may have known, but I had not myself, nor do I be-

lieve any of my associates had, any knowledge, notice or

information, suspicion, or ground for suspicion, or reason

to suspect or believe, that the said wagon road had not been

built according to the granting acts.

X Q. 11—Was G. W. Colby one of your associates in said

purchase ?

A—Mr. G. W. Colby was one of the associates in said

purchase.

X Q. 12—Did not said G. W. Colby come to Oregon in

the interest of yourself and associates in said purchase to

complete the said purchase ?

A—He did not. My transaction or purchase was made
through Mr. Parks. Considering the title safe I paid my
money to Mr. Parks, and so far as I was concerned the

transaction was complete. I learned afterwards that both

Colby and Parks went to Oregon to see that no liens, or

mortgages, or judgments, had been filed against the lands

since the date of the abstract. If they, or either of them,

ever went for any other purpose connected with the pur-

chase of the undivided one-half, in which I became inter-

ested, I never knew of it.

X Q. 13—Will you undertake to swear that Mr. Colby did

not have notice or information that the said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts ?

A—Mr. Colby is now deceased. In his lifetime I had a

good deal of business with him, and always found him hon-

est and reliable. In all the conversations I had with him
respecting this purchase, and prior to concluding the same,

I understood from him that he had never been to Oregon,

or over the road or on the lands granted, but, like myself,

became satisfied with the title, and all matters connected

therewith, from similar sources of information that had

satisfied me.
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X Q. 14—Was said G. W. Colby a stockholder, officer or

director, at any time, in tlie said California and Oregon

Land Company? State fully what relation he had, if any,

with said company.

A—Mr. Colby was a stockholder in said California and

Oregon Land Company, as I find upon looking on the

books of said compau}'. Beyond that I do not know whether

he was ever an officer or director, or held any other relation

to said company or not.

X Q. 15—Did you know of your own personal knowledge

what notice or information your associates might have had,

or might not have had, with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Road Company, or that said wagon

road had not been built, as required by the granting act?

A—I did not know of my own knowledge, and so long as

I remained an owner or stockholder in said lands, or in said

stock, did I know or ever suspect that any of my co-owners

or associates had any notice or information with reference

to the fraud charged in the bill in this case, or of the de-

fects in the title of the Oregon Central Military Eoad Com-

pany, or that said road had not been built, as required by

the granting acts. As previously stated, I had no such

knowledge, nor do I believe they had.

John Boggs.

Subscribed and sworn to before me this 25th day of

August, 1891.
L. S. B. Sawyer,

Commissioner, etc

.

United States of America, )

Northern District of California, > ss.

City and County of San Francisco.
)

This certifies that I, Lorenzo S. B. Sawyer, Clerk of the

United States circuit court of the ninth judicial circuit and

Northern District of California, and special commissioner

herein, by virtue of the foregoing commission to me di-

rected, caused the above-named Edgar Mills, B. F. Baker,

M. P. Jones, C. H. Holbrook, Robert Hamilton, L. L.

Baker, James Carolan and John Boggs, the deponents

therein mentioned, to come before me in San Francisco, in
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said County of San Francisco, on the 20tb, 21st, 22d, 24tli

and 25th days of August, a.d. 1891, between the hours of

ten o'clock A.M. and six p.m. of said day, and the said wit-

nesses being then and there duly cautioned and sworn to

tell the truth, the whole truth and nothing but the truth in

answer to the several interrogatories and cross-interroga-

tories thereto annexeil, gave the foregoing answers, and that

said answers were taken down in shorthand writing and re-

duced afterwards to type-writing by A. L. Coombs, Esq., a

stenographer, and then carefully read by me to said wit-

nesses, or read by them personally, and then by them sub-

scribed in my presence.

I further certify that N. D. Rideout, one of the witnesses

named in said commission, is in Europe, and that A. D.

Breed, another witness therein named, could not, after dili-

gent search, be found in this district.

I further certify that C. H. Holbrook and James Carolan

were, in my opinion, the persons intended by the names of

D. H. Holbrook and James Carolan mentioned in said com-

mission.

In testimony whereof, I hereunto set my hand this 25th

day of August, a.d. 1891.

L. S. B. Sawyer, Commissioner.

Endorsed: Filed August 27, 1891, and opened by order

of court November 25, 1891.

R. H. Lamson, Clerk.

In the circuit court of the United States for the district of

Oregon.

The United States ]

vs.
[

The Oregon Central Military Road
|

Company, et al. J

Interrogatories to be propounded to John Boggs, N. D.

Rideout, Edgar Mills, B. F. Baker, M. P. Jones, C. H.

Holbrook and A. D. Breed, witnesses on the part of the de-

fendants:

lut.l—State your name, age, residence and occupation?

Int. 2—What relation, if any, do you hold to the corpo-

ration known as the California and Oregon Land Company,

one of the defendants in this suit?
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Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

Int. 4—Were you, or were you not, one of the purchasers

of a tract of land granted to by Congress of the United

States to the State of Oregon to aid in the construction of a

wagon road from Eugene City, Oregon, to the southeastern

boundary of the State of Oregon, by an act approved July

2, 1864, and afterwards granted by the State of Oregon by

an act of its legislature, approved October 24, 1864, to

the Oregon Central Military Road Company, r, corpora-

tion organized under the laws of Oregon?

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to be paid,

and whether the same was paid, and when and how?

Int. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and the de-

livery of the deeds thereof to yourself and your associates,

if you say the purchase was made, the money paid and the

deeds delivered, please state whether you or any of your

associates, to your knowledge, had any knowledge, notice

or information, suspicion or ground of suspicion, or reason

to suspect or believe that there had been any fraudulent act

or misrepresentations, or failure of duty in the examination

or certifying the completion of the wagon road mentioned

in said Act of Congress of July 2, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts?

Int. 7—Had you or had you not, at or prior to the date of

said purchase, the delivery to you and your associates of the

deeds for said land, and the payment of the purchase price

thereof, any knowledge, information, notice, suspicion, or

ground of suspicion, or reason to suspect or believe, that

any fraud had been practiced, or any misrepresentations

whatever made by the Oregon Central Military Road Com-
pany, or any of its officers or agents, or stockholders, or by

any other person or persons acting in its interest or in its
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employ, or by aoy person or persons whomsoever, to the

Governor of the State of Oregon, to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secretary of the Interior, or the Commissioner of

the General Land Office, to induce them, or either of them,

to falsely list lands to the State as having been earned by

said Oregon Central Militiry Road Company, or to the

President of the United States, to induce that officer to

fal&ely issue patents for said lands?

Int. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and
them ?

Int. 9—If in answer to Interrogatory 8you say that you
conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, infor-

mation, suspicion or ground to suspect, or reason to be-

lieve, the said California and Oregon Land Company, or any
of its officers, or agents, or stockholders, or yourself, had
at and prior to the conveyance to the said company by you
and your associates of said lands, and the delivery of the

deeds therefor, that there had been any fraud or misrepre-

sentations or failure of duty in the examination or certify-

ing the completion of the said wagon road by the Governor of

Oregon, or of any fraud or misrepresentation whatever con-

nected with or relating to the construction or certifying the

completion of snid wagon road, or the listing of any part

of lands by the Secretary of the Interior or the Commis-
sioner of the General Land Office, or issuing of patents for

any of said lands by the President of the United States?

Int. 10—State what was the fact as to the purchase made
by yourself and your associates of this land from the Oregon
Central Military Road Company and the purchase thereof

made by the California and Oregon Land Company from
you, having been made in good faith, without notice of any
fraud whatever, and for value ?

Int. 11—State fully and at large, any other fact within
your knowledge, and material to the issue joined in this suit,

which would be to the advantage of either party hereto, as
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fully as though particularly interrogated concerning the

same? •

DOLPH, BELLINGER, MALLORY & SIMON,
Solicitors for Defendant the California and Oregon Land

Company.

Due service of the within interrogatories by certified copy,

as provided by law, is hereby admitted, at Portland, Or.,

August 11th, 1891.

A. H. TANNER,
Attorney for Plaintifif.

In the circuit court of the United States for the District o/

Oregon.

The United States
vs.

The Oregon Central Military Road
Company, et al.

Cross-interrogatories to be propounded to John Boggs,

N. D. Rideout, Edgar Mills, B. F. Baker, M. P. Jones, D.

H. Holbrook and A. D. Breed, witnesses on the part of the

defendant:

Cross Int. 1—Are you an officer or director in the Cali-

fornia and Oregon Land Company?

Cross Int. 2—When did you become a stockholder in said

company ?

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-

pany ?

Cross Int. 4—Prior to your acquiring said stock, or the

alleged purchase of the land grant in controversy herein,

had you ever beeu in the State of Oregon or seen said lands

or been over the alleged wagon road of the Oregon Central

Military Road Company; if so, when was it?

Cross Int. 5—What inquiry or research did you make, if

any, before such alleged purchase and payment of the pur-

chase price to ascertain the condition of said land grant, or

the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully?
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Cross Int. 6—Prior to said alleged purchase bad you seen

or examined the alleged certificates of the Governors of

Oregon that said wagon road had been built, or had you

seen or examined any abstract of title to said land grant or

to the lands included therein?

Cross Int. 7—What part of the consideration for the pur-

chase of said land grant was paid by you V How was it paid

and when?

Cross Int. 8— Will you swear, to your own personal

knowledge, that all of your associates paid their proportion

of such consideration ?

Cross Int. 9—To whom did you pay your part of such

consideration, and who else was present at the time, and

where was it paid ?

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge, that your associates did not

have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts ?

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase ?

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase ?

Cross Int. 13—Will you undertake to swear that Mr.

Colby did not have notice or information that said wagon

road had not been built by said Oregon Central Military

Eoad Company, as required by the granting acts?

Cross Int. 14—Was said G. W. Colby a stockholder,

oflBcer or director, at any time, in the said California and

Oregon Land Company? State fully what relation he had,

if any, with said company ?

Cross Int. 15—Did you know of your own personal

knowledge what notice or information your associates might

have had or might not have had, with reference to the fraud

charged in the bill in this case, or the defects in the title of

the said Oregon Central Military Eoad Company, or that
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said wagon road Lad not been built as required by the grant-

ing act '? t

F. P. MAYS, U. S. Dist. Atty., and

A. H. TANNER,
Solicitors for Complainant.

In the circuit court of the United Stntes for the District of

Oregon.

The United States, Plaintiff,

vs.

The Oregon Central Military Egad Company,
et at., Defendants.

It is hereby stipulated and agreed by and between the

parties to this action, by their respective attorneys, that the

deposition of N. D. Kideout may be taken before L. S. B.

Sawyer, Clerk of the United States Circuit Court at San

Francisco, California, upon the attached interrogatories and

cross-interrogatories, the same in all respects as though

taken upon a commission duly issued out of the circuit court

of the United States for the district of Oregon, and when

taken, that said deposition shall be returned by mail, duly

sealed, and addressed to R. H. Lamson, Clerk of the United

States circuit court, Portland, Oregon. Said deposition to

be taken on the part of the defendant, the California and

Oregon Land Company, and to be read on the trial of said

cause subject only to its competency, relevancy and ma-

teriality.

A. H. TANNEE,
Of Attorneys for the United States.

DOLPH, BELLINGEE, MALLOEY & SIMON,
Attorneys for the California and Oregon Land Co.

In the circuit court of the United States for the District of

Oregon.

The United States
j

vs. (

The Oregon Central Military Egad I

Company et cd. ^

Be it remembered, that on the 16th and 17th days of Oc-

tober, A.D. 1891, at Eoom 7, in the Safe Deposit Building,

in the city of San Francisco, Northern District of California,

personally appeared before me, L. S. B. Sawyer, Commis-
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sioner and Clerk, duly appointed by the circuit court of

the United States for the Ninth Circuit and Northern Dis-

trict of California, N. D. Rideout, a witness on behalf of the

defendants in the above entitled cause.

And the said witness having been by me first cautioned

and sworn to testify to the truth, the whole truth, and nothing

but the truth, in the cause aforesaid, did thereupon depose

and say as follows, that is to say:

Int. 1—State your name, age, residence, and occupation?

To the first interrogatory I answer:

Norman Dunning Rideout; age 59 years; residence, Marys-

viile, California, and banker by occupation.

Int. 2—What relation, if any, do you hold to the corpora-

tion known as the California and Oregon Land Company,

one of the defendants in this suit?

To the second interrogatory I answer:

I am a stockholder and at present a director in the Cali-

fornia and Oregon Land Company, a defendant in this suit.

Int. 3—If you answer that you are a stockholder in said

corporation, please state whether you are one of the original

subscribers for the stock of said company ?

To the third interrogatory I answer:

I was one of the original subscribers to the capital stock

of said California and Oregon Land Company.

Int. 4—Were you or were you not one of the purchasers

of a tract of land granted by the Congress of the United

States to theState of Oregon to aid in the construction of

a wagon road from Eugene City, Oregon, to the southeast

boundary of theState of Oregon, by an act approved July

2d, 1864, and afterwards granted b}' the State of Oregon by

an act of its legislature, approved October 24th, 1864, to the

Oregon Central Military Road Company, a corporation or-

ganized under the laws of Oregon ?

To the fourth interrogatory I answer:

I was one of the original parties to the first purchase of

the undivided one-half of said tract of land. I purchased
the one-tenth part or interest in said undivided one-half,

equivalent to one-twentieth of the whole tract. The pur-

chase was made or concluded May 15, 1874—that being the
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date of the deed. I was also oue of the original parties to

the second purchase of the remaining undivided one-half of

said tract of land. I purchased oue-tweutieth interest in

said last mentioned one-half, equivalent to one-fortieth of

the whole; the deed to the same was dated October 15, 1874.

Int. 5—If you answer that you were one of the purchasers

of said grant, please state fully the circumstances of the

purchase, when and how made, the consideration to bo

paid, and whether the same was paid, and when and how?
To the fifth interrogatory I answer:

The circumstances attending ray purchase of the said one-

tenth and one-twentieth interests were as follows:

Mr. W. H. Parks, since deceased, first called my atten-

tion to the purchase of these lands. He stated that he, Mr.

W. 0. Belcher and others whom I knew were proposing to

join in the purchase of an undivided one-half interest in these

lands for the sum of $100,000 casii. That it was proposed

to divide the purchase into one-tenth parts or interests, and

he solicited me to unite in the purchase and take a one-

tenth interest. He introduced to me a Mr. Walker, who
was authorized to negotiate for the sale of the property by
the Oregon owners. They represented the purchase as a

desirable one, and that the title was perfect, and in con-

firmation thereof showed me an abstract of title containing

the histoiy of the grant; certificates of the Governors of

Oregon that the wagon road had been completed and ac-

cepted, and containing a certificate of Messrs. Mitchell &
Dolph, attorneys at law in Portland, that the title was good;

also other documents, such as a map of the road and lands,

certified as correct by Government officials, evidence of the

listing by the United States Government to the Oregon
Central Military Koad Company at that time of about

340,000 acres of the lands embraced within the grant, and

other documents relating thereto. All of which I carefully

examined, and relying upon the same, coupled with the

|act that said Parks and also W. C. Belcher, whom I knew

to be a careful and able attorney at law, were going to unite

in the purchase, decided me to make the transaction, and I

purchased the one-tenth interest in said one-half for the sum
of $10,000. I gave Mr. Parks a letter of credit from our bank
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for said $10,000, and left him to conclude the purchase and

pay for my said one-tenth interest in said undivided one-

half. The exact date of said payment I am unable to state,

but it was a short time prior to the date of the deed, which

was May 15, 1874. Mr. Parks, Mr. Belcher and myself

were all residents of Marysville at the time, and the whole

matter was discussed and arranged at that place be-

twBien us. Subsequently, and some time iu Octo-

ber following, we decided to purchase under an

option the other or remaining undivided one-half of said

lands at an equal price of $100,000, and I purchased

the one-twentieth interest in the same for the sum of $5000.

My recollection is that I provided Mr. Parks either with the

coin or a certificate of deposit, on our bank in Marysville,

for said S5000, and trusted to him to make and conclude

the purchase. The purchase was made and the whole trans-

action was concluded by deed, dated October 15, 1874. I

sold this one-twentieth interest to Mr. Orren Gowell by

deed, dated November 19, 1874; and received $5000 for the

same. Each of the above payments were made shortly

prior to the dates of said deeds and in the manner I have

herein stated.

Int. 6—At the time, or previous thereto, of the making of

such purchase and the payment of the money and delivery

of the deeds therefor to yourself and your associates, if you
say the purchase was made, the money paid and the deeds

delivered, please state whether you or any of your associates,

to your knowledge, had any knowledge, notice, or informa-

tion, suspicion, or ground of suspicion, or reason to sus-

pect or believe, that there had been any fraudulent act or

misrepresentations or failure of duty in the examination or

certifying the completion of the wagon road mentioned in

said act of Congress of July 2d, 1864, or any part thereof,

or that the said road had not been constructed, wholly,

seasonably and properly, according to the granting acts ':*

To the sixth interrogatory I answer:

At the time, or previous thereto, of making the purchase

of either of said interests, as named in said deeds of May
15th and October 15th, 1874, and the payment of the money
for the same, or of the delivery of the said deeds, neither I,
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nor any of my associates in said purchases, to my knowl-

edge, had any knowledge, notice or information, suspicion

or ground of suspicion, or reason to suspect or V>elieve, that

there had been any fraudulent act or misrepresentation or

failure of duty in the examination or certifying the comple-

tion of the wagon road mentioned in said act of Congress

of July 2, 1864, or any part thereof, or that the said road

had not been constructed, wholly, seasonably and properly,

according to the granting acts.

Int. 7—Had you or had you not, at or prior to the date

of said purchase, the delivery to you and your associates of

the deeds for said land, and the payment of the purchase

price theieof, any knowledge, information, notice, suspicion

or ground of suspicion, or reason to suspect or believe that

an}' fraud had been practiced or any misrepresentations

whatever made by the Oregon Central Military Eoad Com-
pany, or any of its officers, or agents, or stockholders, or by

any other person or persons acting in its interest or in its

employ, or by any person or persons whomsoever, to the

Governor of the State of Oregon to induce such Governor

to falsely certify that said wagon road had been completed,

or to the Secret aiy of the Interior, or the Commissioner of

the General Land Office, to induce them or either of them

to falsely list lands to the State as having been earned by

said Oregon Central Military Koad Company or to the Pres-

ident of the United States to induce that officer to falsely

issue patents for said land?

To the seventh interrogatory I answer:

I had not, either at or prior to the date of said purcliases

or the delivery to me or my asociates of the said deeds, or

either of them, for said land, and the payment of the pur-

chase price thereof, any knowledge, information, notice

or suspicion or ground of suspicion, or reason to suspect or

believe that any fraud had been practiced or any misre|ire-

sentations whatever made by the Oregon Central Military

Hoad Company, or any of its officers, or agents, or stock-

holders, or by any other person or persons acting in its in-

terest or in its employ, or by any person or persons whom-
soever, to the Governor of the State of Oregon to induce

such Governor to falsely certify that said wagon road had
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been completecl, or to the Secretary of the Interior, or the

Commissioner of the General Land Office, to induce them or

either of them to falsely list lands to the State as having been

earned by said Oregon Central Military Eoad Company, or

to the President of the United States to induce that officer

to falsely issue patents for said land.

Int. 8—What disposition did you and your associates, to

your knowledge, make of the land so purchased by you and

them ?

To the eighth interrogatory I answer:

I sold my remaining one-tenth of the undivided one-half,

equivalent to one-twentieth of the whole, to the California

and Oregon Land Company, one of the defendants in this

suit, soon after the organization of that company, uniting in

same deed with the other owners, and receiving in full pay-

ment therefor my one-twentieth or 1000 shares of the capital

stock of said corporation.

Int. 9—If, in answer to Interrogatory 8, you say that you

conveyed said land to the California and Oregon Land Com-
pany, please state what, if any notice, knowledge, informa-

tion, suspicion or ground to suspect, or reason to believe,

the said California and Oregon L;ind Company, or any of its

officers, or agents or stockholders, or yourself, had at and

prior to the conveyance to the said company by you and

your associates of said lands, and the delivery of the deeds

therefor, that there had been any fraud or misrepre-

sentations or failure of duty in the examination or

certifying of the completion of the said wagon road

by the Governor of Oregon, or of any fraud or mis-

representation or certifying the completion of said wagon

road, or the listing of any part of lands by the Secre-

tary of the Interior or the Commissioner of the General

Land Office, or issuing patents for any of said land by the

President of the United States.

To the ninth interrogatory I answer:

Neither at the tiuae, nor prior to making the conveyance

to said California and Oregon Land Company by me and my
associates in said lands, and the delivery of the deed there-

for to said corporation, did I, or any of my associates, to

my knowledge, nor did said California and Oregon Land
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Company, or any of its ofi&cers or agents, or stockholders,

have any notice, knowledge, information, suspicion, or ground
to suspect, or reason to believe, that there had been any

fraud or misrepresentation or failure of duty in the examina-

tion or certifying of the completion of the said wagon road

by the Governor of Oregon, or of any fraud or misrepre-

sentation whatever connected with or relating to the con-

struction or certifying the completion of said wagon road, or

the listing of any part of lands by the Secretary of the In-

terior or the Commissioner of the General Land Office, or

issuing of patents for any of said land by the President of

the United States.

Int. 10—State what was the fact as to the purchase made by
yourself and your associates of this laud from the Oregon
Central Military Road Company and the purchase thereof

made by the California and Oregon Land Company from

you, having been made in good faith without notice of any

fraud whatever, and for value ?

To the tenth interrogatory I answer:

The simple facts as to the purchase by myself and as-

sociates of this land from the Oregon Central Military Road
Company and the sale to and purchase by the California

and Oregon Land Company, are as hereinbefore recited.

Both transactions were made in good faith, without any

notice, knowledge or suspicion of fraud whatever. Had I

had the least suspicion of fraud or of any defect in the title

to these lands, I would not have invested one dollar, nor

been in any way connected with said purchases. I bought

in good faith and paid my money in good faith. I did not

see, or know, or talk with all of my associates in said differ-

ent purchases, prior to the same being made. I knew others

paid for their interests the same price I paid for mine.

Each purchased on his own account as individuals, and

in such interests as suited him. The California and

Oregon Land Company was organized for our mutual inter-

est and convenience in handling the lands and property, and

to avoid administration upon estates of any deceased owners;

and each owner in the lands took his pro-rata amount of

stock in the corporation or equivalent to his exact owner-

ship in the lands. The purchases were made by us as asso-
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ciates or individuals, not as a partnership. Each purchased

his interest on his own account, and when the final purchase

was completed there were a number of owners and a wide

difi'erence in the respective ownerships. Some had two-

tenths, some one-tenth, some one-twentieth, some one-

fortieth, and so on. We found it difficult to attend to the

property in this way, to apportion, collect and pay taxes on

the lands, and we finally got the owners to consent to form,

and did form, the corporation, as I have just stated.

Int. 11—State fully, and at large, any other fact within

your knowledge, and material to the issue joined in this

suit, which would be to the advantage of either party hereto,

as fully as though particularly interrogated concerning the

same ?

To the eleventh interrogatory I answer:

I do not know of any other fact material to the issue in

this case which would be of any advantage to either party

hereto, and have endeavored to reply to all the interroga-

tories to the best of my knowledge and ability after so

great a lapse of time.

Ckoss-Interrggatories.

Cross Int. 1—Are you an officer or director in the Cali-

fornia and Oregon Land Company.

To the first cross-interrogatory I answer:

I was one of the directors or trustees named in the origi-

nal articles of incorporation of the California and Oregon
Land Company, dated November 2, 1876, and I have been

annually re-elected and served the corporation in that ca-

pacity ever since and am now one of its trustees.

Cross Int. 2—When did you become a stockholder in the

said company ?

To the second cross-interrogatory I answer:

I became a stockholder upon the organization of the cor-

poration and have been such ever since.

Cross Int. 3—When and from whom did you acquire any

shares of stock that you may now hold in the said com-
pany?

To the third cross-interrogatory I answer

:

On June 2, 1877, the company issued to me 1000 shares
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of its capital stock in payment for mj deed to my twentieth

interest in the whole lands.* On March 13, 1884, I pur-

chased 400 shares more of said stock from one W. S. Gage,

and have held it since, and now own 1400 shares of said

stock.

Cross Int. 4—Prior to your acquiring said stock or tlie

alleged purchase of the land grant in controversy herein

had you ever been in the State of Oregon or seen said lands

or been over the alleged wagon road of the Oregon Central

Military Koad Company; if so, when was it?

To the fourth cross-interrogatory I answer:

Prior to the purchase of said stock, nor prior to the pur-

chases of any interest in said land grant, I had never been in

the State of Oregon or seen any of the said lands nor been

over the wagon road of the Oregon Central Military Road
Company.

Cross Int. 5—What inquiry or research did you make, if

any, before said alleged purchase and payment of the pur-

chase price, to ascertain the condition of said land grant,

or the title to said lands, or to ascertain whether or not any

wagon road had been built by said Oregon Central Military

Road Company, as required by the granting act. State

fully?

To the fifth cross-interrogatory I answer:

I made no inquiry or research prior to purchasing my in-

terest in said lands and paying therefor to ascertain the

condition of said laud grant or the title to said lands or to

ascertain whether or not any wagon road had been built by

said Oregon Central Military Road Company, as required

by the granting act, except to read carefully the abstract of

title and documents therein furnished me. It contained

certificates of the Governors of Oregon that the road had

been completed and accepted. It recited the granting acts.

It had appended a certificate of the Secretary of the Interior

and Commissioner of the General Land Office, and was ac-

companied by a map certified by the officials of the United

States, showing the line of the road and the limits of the

grant clearly defined. The abstract was certified by

Messrs. Mitchell & Dolph, attorneys at law, whom I knew

to be of high standing, as correct, and that the title was



rxITED STATES VS. CAL. & OREG. LAND CO. 221

good. I saw that about 340,000 acres of the lauds had

already beeu duly listed over by the United States to the Road
Company in compliance with the terms of the granting acts.

I had no doubt about it. My business of banking and loan-

ing money on real estate made me familiar with abstracts

and titles to lands, and I considered this one beyond question,

and, on tlie faith and belief in the genuineness and validity

of these documents, I decided to mako and did make the

purchase.

Cross Int. 6—Prior to said alleged purchase had you seen or

examined tbe alleged certificates of the Governors of Oregon
that said wagon road had been built, or had you seeu or ex-

amined any abstract of title to said land grant or to the

lauds included therein?

To the sixth cross-interrogatory I answer:

As I have just stated, before making the purchase I

had seen and examined the certificates of the Governors (>f

Oregon that said road had been built, and I had seen

and examined and read very carefully the abstract of title

to said laud grant and lands included therein, and I had no

doubt of their genuineness or of their sufficiency to pass

title whatever. Had I entertained any doubt, I would not

have purchased nt all or had anything to do with the trans-

action.

Cross Int. 7—What part of the consideration for the pur-

chase of said land grant was paid by you? How was it

paid and when ?

To the seventh cross-interrogatory I answer:

In the first purchase of the undivided half of said lands,

concluded by deed of May 15, 1874, I bought a tenth inter-

est and paid my proportionate amount of the whole pur-

chase price, to wit: $10,000. I paid it in the city of Marys-

ville, California, to Mr. W. H. Parks, by a letter of credit

on our bank there, and it was a short time before the date

of the deed, but the exact date I cannot now state. In the

second purchase of the undivided half of said lands, con-

cluded by deed of October 15, 1874, I bought a twentieth

interest and paid my proportionate amount of the whole

purchase price, to wit: S5000. I paid that also in our bank

at Marysville to Mr. W, H. Parks, in coin or by a certificate
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of deposit in our bank for $5000. I paid it a short time

before the date of the deed to Mr. Parks, but the exact

date I cannot state. In the flood of 1875, which overflowed

the city of Marysville, many of our bank books were lost,

and others so injured and damaged that I cannot refer to

them for the exact dates of the above payments, but I am
positive I paid said amounts at the times and in the manner

above stated.

Cross Int. 8—Will you swear that to your own personal

knowledge all of your associates paid their proportion of such

consideration ?

To the eighth cross-interrogatory I answer:

I cannot swear that all my associates in said purchases

paid their different proportions thereof, because I was not

present when all paid in their respective amounts. I know

that some paid their amounts, because they were paid

through our bank. C. H. Holbrook and Isaac Allen paid

for their interests in that way. I only know from hearsay

that the others paid like proportionate amounts, different

ones often telling me that they paid, and I never had any

doubt about it.

Cross Int. 9—To whom did you pay your part of such con-

sideration, and who else was present at the time, and where

was it paid?

To the ninth cross-interrogatory I answer:

I paid my part in each purchase to W. H. Parks in the

city of Marysville in our banking house in that city, and do

not recollect of any other persons being present at the time,

except our cashier, Mr. Parks and myself. Our bank was

always open to the public during business hours, and many
people passed in and out in the ordinary transaction of busi-

ness, but I cannot remember any other persons being pres-

ent than those I have stated, at the time.

Cross Int. 10—You will not undertake to swear, will you,

of your own personal knowledge, that your associates did

not have any knowledge, notice or information, suspicion or

ground for suspicion, or reason to suspect or believe that

the said wagon road had not been built according to the

granting acts?
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To the tenth cross-interrogatory I answer:

I cannot swear of my own knowledge that ray associates

in said purchases did not have any knowledge, notice or in-

formation, suspicion or ground for suspicion, or reason to

suspect or believe that the said wagon road had not been

built according to the granting acts. But I saw and talked

with several of the purchasers before the transactions were

finally concluded, and none of us had any such notice or

information, suspicion or ground for suspicion, or reason to

suspect or believe that said wagon road had not been built ac-

cording to the granting acts. I had no such notice or

suspicion, nor do I believe that any of the other purchasers,

whom I knew, or with whom I discussed the purchase, had

any such notice or suspicion. We had mutual confidence

in each other and in the proposed purchase, and I certainly

would not, nor do I believe the others would have invested

in the purchase, if any such notice, information or suspicion

had existed in the minds of any of us.

Cross Int. 11—Was G. W. Colby one of your associates

in said purchase?

To the eleventh cross-interrogatory I answer:

G. W. Colby was one of my associates in said purchase.

Cross Int. 12—Did not said G. W. Colby come to Oregon

in the interest of yourself and associates in said purchase to

complete the said purchase?

To the twelfth cross-interrogatory I answer:

I made my purchases through solicitation of Mr. W. H.

Parks. Some others did the same, as I recollect, to wit:

B. F. Baker and John Boggs. And finally it was decided

that both Mr. Parks and Mr. Colby should go to Oregon

with instructions to conclude the purchase, if the title, as

shown by the abstract presented to us, and upon which we

proposed to purchase, remained the same, and no liens,

judgments or incumbrances had been placed upon the prop-

erty since the date of the abstract. For myself, I relied

upon Mr. Parks in this matter.

Cross Int. 13—Will you undertake to swear that Mr. Colby

did not have notice or information that said wagon road had

not been built by said Oregon Central Military Road Com-
pany, as required by the granting acts?
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To the thirteenth cross-interrogatory I answer:

I cannot undertake to sweafr as to what existed in the mind

of Mr. Colby at the time, or whether he did or did not have

any notice or information that said wagon road had not

been built by said Oregon Central Militai*y Eoad Com-

pany as required by the granting acts. But in all the

conversations I ever had with him on the subject of the

purchase, he fully endorsed the representations made to me
by Mr. Parks concerning the property, the genuineness and

perfection of its title, and never conveyed the slightest sus-

picion of any defect therein , My recollection is, that at

the time of the purchase on May 15, 1874, neither Mr.

Colby nor Mr. Parks had been over the lands in question,

or over the wagon road, and had only the same sources of

information regarding the property that they presented to

each of us respectively when soliciting us to unite in its

purchase.

Cross Int. 14—Was saidG. W. Colby a stockholder, officer

or director, at any time, in the said California and Oregon

Land Company ? State fully what relation he had, if any,

with said company ?

To the fourteenth cross-interrogatory I answer:

G. W. Colby was a stockholder in the California and Ore-

gon Land Company; one of the first or original stockhold-

ers. On May 22, 1877, the corporation issued to him 2000

shares. On Mav 16, 1882, the 2000 shares were transferred

by the administrator of the estate of G. W. Colby, deceased,

to one W. S. Gage, as I find by reference to the books of

the corporation. Mr. Colby never was an officer or director

in the company.

Cross Int. 15—Did you know of your own personal knowl-

edge what notice or information your associates might have

had or might not have had with reference to the fraud charged

in the bill in this case, or the defects in the title of the said

Oregon Central Military Eoad Company, or that said wagon

road had not been built as required by the granting act?

To the fifteenth cross-interrogatory I answer:

I did not know, nor had I any personal knowledge of

what notice or in^formation my associates might have had, or

might not have had with reference to the fraud charged in
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the bill in this case, or the defects in the titlo of the said

Oregon Central Military Eoad Company, or that said wagon

road had not been built, as required by the granting act. I

had no such notice or information, nor do I believe that any

of my associates had any such notice or information. I can

only repeat what I have said hereinbefore several times,

that ray belief is, that if any of the parties concerned in

the purchase had known or suspicioned any fraud in any

way connected with the matter from its inception, or that

the title was not good or could be defeated in any way, they

would not have invested their money in the purchase or had

anything to do with it.

N. D. KiDEOUT.

Subscribed and sworn to before me, this 17th day of

October, a.d. 1891.

L. S. B. Sawyee,

[seal] Commissioner and Clerk U. 8. Circuit Court,

Northern District of California.

United States of America,
j

Northern District of California, >- ss.

City and County of San Francisco.

)

This certifies that I, L. S. B. Sawyer, commissioner and

clerk of the United States circuit court, ninth judicial cir-

cuit, northern district of California, and special commis-

sioner herein by virtue of the foregoing stipulation attached

hereto, caused the above-named N. D. Eideout, the depo-

nent therein mentioned, to come before me in San Fran-

cisco, in said county of San Francisco, on the 16th and 17th

days of October, A. D. 1891, between the hours of lOo'clock a.m.

and 6 P. M. of said days, and the said N. D. Rideout being

then and there duly cautioned and sworn to tell the truth, the

whole truti), and nothing but the truth in answer to the sev-

eral interrogatories and cross-interrogatories thereto an-

nexed, gave the foregoing answers, and that said answers

were taken down in shorthand by Clement Bennett, official

reporter, and then carefully read by me to, said N. D. Ride-

out, and then by him subscribed in my presence.
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Witness xnj liaod and the seal of said circuit court, this

17tL day of October, A. d. 1891.

[Seal] L. S. B. Sawyer,

Commissioner and Clerk U. S. Circuit Court, Northern Dis-

trict of California.

Endorsed: Filed October 19, 1891, and opened by order

of court Nov. 25, 1891.

R. H. Lamson,

By E. B. Lamson, Deputy.

In the circuit court of the United States for the district of

Oregon.

United States >

vs. \

The Oregon Central Military Road Company. ;

G. W. Colby, John Boggs, N. D. Rideout', f

W. H. Parks, R. F. Parks, Edgar Mills, f

C. E. Pond, Nicholas Laning, W. C.

Belcher, B. F. Simpson, J. W. Peck, Isaac
Allen, B. F. Baker, M. P. Jones, D. H.
Holbrook, Isaac Lohman, A. D. Breed, B.
J. Pengra, and The California and Oregon
Laud Company, defendants.

District of Oregon, ss.

August 6, 1891. 1:30 P.M.

At this day the above entitled cause came on for taking

testimony before me at my office in the city of Portland in

said district, the complainant appearing by F. P. Mays,

United States District Attorney, and A. H. Tanner, his as-

sistant, and the defendants appeariug by Rufus Mallory, of

their counsel; whereupon the following proceedings were

had, to wit:

Examiner.

Counsel for the complainant now state that they claim

under the issues joined in this suit that the burden is

upon it to begin the taking of testimony in support of the

bill to prove the ,allegations of fraud therein charged and

notice thereof to the defendants, and at this time propose to

offer testimony in support of their bill, and for that purpose

call as a witness in behalf of the complainant herein George

Joseph, and ask to have him sworn, and to have his testi-
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mony taken herein, as required by the 67th Eule of the Su-

preme Court as amended.

Counsel for the defendant, the California and Oregon

Land Company, object to the introduction of the witness by

the complainant for the purpose of proving the allegations

of its bill at this time, and chiims that the only questions to

be established by proof are upon issues between the plea

and the reply filed herein; that the onus of proof of the

truth of the plea is on the defendant, and that the question

of construction of the road or any other questions of fraud

charged in the bill cannot be inquired about, but evidence

can only be now introduced to prove the truth of the plea;

therefore objects to the calling of the witness and to the

witness being sworn or examined at this time.

Geor<je Joseph, being called as a witness in behalf of the

complainant, and duly sworn, testified as follows:

Direct Examination.

Questions by Mr. Tanner:

My name is George Joseph, my age is 19, my residence

Portland, Oregon, occupation law student.

Q—Are you acquainted with the line of the Oregon Cen-

tral Military Road leading from Eugene over the mountains

to Southeastern Oregon ?

Objected to by counsel for defendant as incompetent,

immaterial and notproper testimony to be introduced at this

time.

A—Yes, sir; I am.

Q—Have you been living on the line of this road at any

time?

Objected to as immaterial and incompetent.

A—Yes, near it; within five miles of it.

Q—I will ask you to state fully whether or not any wagon
road was ever constructed or built by the Oregon Central

Military Road Company over or upon the route of said road,

and state fully all that you know about the manner in which

said road was built, if any was built, whether the streams

across which it was built were bridged, whether any grades

were made or turn-outs, and state fully the manner in which
said road was built and constructed, if any such road was

built, and when it was and by whom ?
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Counsel for the defendant objects to the question as im-

material and irrelevant; that*uuder the pleadings, as they

stand now in the court, testimony concerning the construc-

tion of the road cannot be introduced and ought not to be

introduced into the record; and counsel therefore requests

the Examiner that before this answer is made, the question

as to its materiality and competency and its whole relation

to the case shall be certified to the court for its deter-

mination and decision before any further testimony is

taken.

Examiner's Note.—I am requested by defendant's counsel

under the provisions of the United States equity rule No.

67, to certify to the court for its consideration and deter-

mination three questions:

1st. Whether or not the burden of proof is upon the com-

plainant to maintain at this time by its testimony the

allegations of the bill so that it will be entitled to the

affirmative in opening and closing the testimony; and

2d. Whether or not it is competent for the complainant

to introduce at this time evidence tending to show the man-

ner of the construction of the alleged road, the fact that

such construction did not comply with the law, and that the

defendants had notice thereof; and

3d. Whether under the pleadings as they now are in the

cause, the only matter to be proved is the truth of the mat-

ter in issue between the plea and the replication, and

whether the affirmative of this proof is not upon the de-

fendant.

And accordingly I herewith certify these questions to the

court for its consideration.

Respectfully submitted,

Geo. H. Durham, Examiner.

Whereupon an adjournment was now taken herein until

10 o'clock to-morrow morning.

Geo. H. Durham, Examiner.

Portland, August 7th, 1891, 10 o'clock a. m.

The taking of testimony herein was adjourned until 1:30

p. M.

Geo, H. Durham, Examiner.
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1 :30 p. M.

Come now the parties at my office pursuant to the last ad-

journment, whereupon the following proceedings were had

and done, to wit

:

In the matter of the question certified up to the Court for

determination as to Ihe procedure ,in taking testimony, it

having been held by the Court that the burden of proof

was upon the defendant to support the allegations of their

plea, the witness heretofore called in behalf of the com-

plainant was directed to stand aside, and thereupon the

defendants began the taking of testimony as follows:

Byron J. Peugra, a witness on behalf of defendants, being

first duly sworn, testified as follows:

Direct Examination.

Question by Mr. Mallory.

State your name, age, residence and occupation ?

1 A—B. J. Pengra, residence now Springfield, Oregon, I

have lived in Portland, my occupation is a variety, I have

been generally employed looking after my business, which

is sometimes one thing and sometimes another, engaged in

stock raising, building cities, etc.

2 Q—Did you know of the existence of a corporation

known as the Oregon Central Military Road Company?

A—I did know of such a company, long since extinct.

3 Q—What relation, if any, had you with that company

when it existed ?

A—I was a stockholder, I think one of the incorporators,

and at different times an officer of the company.

4 Q_What office?

A—General superintendent, if I recollect the name that

was adopted for that position; afterwards president and I

think land agent; but was a director throughout its life as I

recollect now; it is a long time since the existence of that

company and I may not get every answer correct, and would

like to look over my testimony for correction purposes after

it is through with.
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5 Q—Do you know whether or not the State of Oregon

granted to that corn))any cerfain lands that were granted to

the State by an act of Congress of date of July 2ndj 1864?

Objected to as incompetent.

A—I do not know the date. I know that tlure was granted

by my solicitation through our Senators and Members in

Congress to the State an amount of lands, to be dedicated

to that purpose, and I took the lead in the organization of

the company, which was organized prior to the session of

the Legislature, for the grant had to be made to the State

before it was converted to the company. Tlie company was

in being with a small amount of stock at the time the grant

was made, whether it was in 1864 or in 1865 I cannot recol-

lect. It seems to me the grant was obtained very late in

1864 and the conveyance was made in 1865. The statutes

of the State will show all these facts.

6 Q—What is the fact, did the company receive this grant

from the State?

A—It did, in 1864 or 1865.

7 Q—State, if you know, what become of that land so

granted to the State; what was done with it by that com-

pany, is what I mean ?

Objected to as incompetent and not the best evidence, by

counsel for the complainant.

A—They began conveying it in small amounts to settlers,

and ultimately sold the remaining portion, which was the

greater portion, to a company of gentlemen residing mainly

in California.

8 Q—Would you know the name of the company?
A—Well, they were entitled, as I understood it at the

time, or certified, as parties in interest in the company,

which was a joint company without issuing stock, I think.

That was my impression at the time of. the sale by the com-

pany.

9 Q—Would you know the names of those people if you
should hear them ?

A—Most of them, probably.

10 Q-G. W. Colby?
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A—He was one of them; one of the geutlemen here at the

time of the first conveyance.

11 Q—John Boggs?
A—Yes, sir; I think that was one of the names.

12 Q—It was a company of whom they were a part; you

are not able to state, are you, the nA,raes of all ?

A—It was an association of men, as I understood it, who
were not organized at the time of the conveyance. I became

afterwards an attorney of theirs, and they were then parties

in interest, and had no corporation, as 1 understood it.

14 Q—Who acted for your company in making that sale ?

A—The records will show you that Mr. Ladd was author-

ized by order of onr company to make sales. At that time I

was only a laud agent of tlie company, and had general instruc-

tions in relation to these matters. Mr. Ladd sold the land

to the company.

15 Q—What knowledge, if any, have you of that sale hav-

ing been made?
A—Well, I had very definite knowledge of the whole

matter at the time. I am not able to state just now all and,

as to the dates, might be in doubt—a little indefinite. I

was land agent of the company at the time and, under the

orders of the company, I had commenced to sell the second

time. The secretary, Mr. Underwood, was the first sales-

man, and under another order of the company was instructed

or permitted to go to work and select the land, segregate the

better portion from the poor, with a view of dividing them

between the parties in the corporation.

16 Q—Perhaps my question is broader than 1 wanted it.

I did not care for a history of the matter as you have it;

what I want to know is just what occurred in relation to the

sale of this land to this company ?

A— Well, it was a purchase of one-half of it, on the part

of these parties that came here, of the company; the title

was made by the company through Mr. Ladd, the president.

17 Q—To whom was the title conveyed by them?

A—To several gentlemen.
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18 Q—Was it first conveyed to you?

Objected to as incompeteni; and not the best evidence.

A—It was first conveyed to me; the grant at the time of

the sale was conveyed to me, and by me to the parties who
had been applying to the company for the purchase.

19 Q— What was the consideration for the land?

A—The first sale was one-half of the remaining portions

of the grant, and that consideration, as I recollect it, was

something like one hundred, or one hundred and twenty, or

one hundred anel twenty-five thousand dollars. I do not

recollect the definite amount.

20 Q—What is the fact as to whether that sum of money
was paid ?

A—The amount I sold it for Avas paid to me through Mr.

Ladd's bank, and the amount I paid for it was paid to the

company through the same bank.

21 Q—What amount was it you sold it for ?

A—One hundred to one hundred and twenty or one hun-

dred and twenty-fiye thousand dollars.

22 Q—And that sum was actually paid for the land?

A—It was actually paid in over the counter. I saw the

money at the time. It was not paid into my hands nor did

I put the money into the hands of the parties, but it was

passed in by certificates of deposits or checks on the

bank.

23 Q—What I am getting at is that the payment was made
in form ?

A—The payment was made; yes, sir.

24 Q—And how about the next payment; how much was

the other half sold for ?

A—For a like sum, as I recollect it, one hundred thousand

dollars.

25 Q—Making a total of how much for the whole land ?

A—Making two hundred, two hundred and twenty or two

hundred and fifty thousand dollars.

2G Q—You are not positive which it was?

A—No, I am not. I could not say until I saw the papers.
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27 —State whether or not the whole amount of the

purchase price was paid bj these purchasers for the laud?

A—They paid me the whole amount.

28 Q—Have they paid it?

A—They have paid it. I would say, however, so far as

the last amount was concerned, that Mr. William Parks was
not up and had nothing to do, so far as I know anything

about it, with the negotiations.

29 Q—I was speaking simply of the payment of the

money. What I want to show— if it is a fact— is that the

company who purchased this land paid the price for it—act-

ually paid the money?
A—Yes, they did.

30 Q—Now, Mr. Pengra, I will ask you to state if you
know whether any or either of these gentlemen, Mr. Colby
and his associates, named in this bill, had at the time of

the purchase, so far as you know, any knowledge or reason

to believe or any information to the effect that any fraud or

misrepresentation had been made by any persons interested

for the company or by the agents or officers of that com-
pany to the governor to induce him to issue certificates of

the completion of the road?

A—If there was any such information abroad in the world

I did not know it—outside of the Board of Directors. I

know that I was present during all the matter of the confer-

ence over the question of sale, and my recollection is there

were questions asked in relation to the title, the method
and manner of securing the title; and the record showed

and I think the secretary of the company, who is now Cap-

tain Drake, read the reports of the djfi"erent seasons that

the work was under progress, showing what the cost of con-

struction had been, and the final report of completion of

construction under Superintendent Odell.

31 Q—What I wish to call your attention to, Mr. Pengra,

is this: I want to know whether any of these people had

any knowledge or notice that there was any fraud of any

sort practiced ?

A—That inquiry was answered by the company to the

effect that the road was completed from every source and
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iuformation tliat they were in possession of. Thej had no

knowledge that I know anything about. I was not, per-

haps, conversant witli all the knowledge they might have,

but so far as my knowledge goes they had no knowledge of

anything of that kind in any way, shape or form of fraud.

32 Q—Had you, as a representative and land agent of the

company, any knowledge or information of any character to

the effect that there had been any fraud whatever practiced

on the part of the company or its agents or officers for the

purpose of inducing the governor to make his certificate of

the completion of this road ?

Objected to as incompetent and immaterial.

A— I had knowledge— it was not very perfect, I might

say— that there had been an attempt made to obtain a cer-

tificate from Governor Woods prior to the completion and

construction of the road; and my recollection now is that I

obtained that knowledge on some action of the board of di-

rectors long prior to this sale, from the questions coming

up in relation to the disposal of some amount of stock that,

the company had been compelled to take back that was

being transferred to other parties. I made inquiry, I recol-

lect, and met it as an unfortunate proceeding of the board,

and succeeded in having it stopped; did not look to me to

be a very honest and honorable one. I think I raised the

question in regard to whether they proposed to let the road

go in that shape. It was not completed then except out to

Goose Lake Valley, as I recollect.

33 Q—We are not speaking of the completion of the road,

Mr. Pengra.

A—Well, that is the explanation of my language in rela-

tion to the question of fraud, and I want it taken down.

When I testify on a subject and make a statement, and I am
asked what I know, it is necessary for me to explain it, so

that you will understand what that was.

34 Q—I simply ask you whether you had any notice of

any fraud having been obtained in getting the Governor's

certificate, and that is your answer to it?

A—There was an effort of that kind, as I understood it,

but not accomplished.
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35 Q—At tbe time of the sale to these people neither they

nor any of the parties associated with them had to your
knowledge any notice of any fraud or anything of that kind?

Objected to as incompetent by complainant.

A.—I hope you understand that I have said there was no
such thing as fraud perpetrated, that there was some move-
ment that seemed to look in that direction, and therefore

when these people purchased there was no fraud. The com-
pany in its action was not stained with fraud ; but what was
attempted was not accomplished, and the road had been
completed afterwards; I made a point that it should be.

36 Q—I am not asking that question, Mr, Pengra, as to

the completion of the road ?

A— Well, these people, so far as I know, had no knowledge
of that fact, of any fraud.

37 Q—And you yourself had none ?

Objected to as leading.

38 Q—So far as the issuance of the certificate finally was
concerned ?

A—No, sir; I had no knowledge of the completion of any
fraud. All my knowledge was the reverse of that.

Ceoss-Examination of B. J. Pengra,

Questions by Mr. Tanner.

39 Q—What oflicial position did you hold in the Ot'egon

Central Military Koad Company at the time of this alleged

sale to this California syndicate?

A—I was laud agent of the company at the time, as I

recollect the position.

40 Q—W' as the alleged title to all the lands covered by the

grant in you at that time, or only half of it?

A—At the time of the first sale to me there was a convey-

ance of half of it to me at that time.

41 Q—When was the first sale made with reference to the

half that you speak of?

Mr. Malloky. I think that is set out in the bill as May
12, 74.

Mr. Tanner. I think it is admitted to be the 12th of May,
1874.
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A—I cannot gather up that date just now. Is that date

taken from the record of the company ?

42 Q—That is the date of the deed to you.

A—Well, the deed of the company to me was made some

three or four days before the record in the office at Eugene

City; and if that Avas the date of the deed, it was undoubt-

edly the date of the sale. I think my deed to them was on

the same day or a day or two afterwards, for we went im-

mediately to Eugene City from here, where I obtained my
wife's signature to my conveyance to them, and it was put

on record there.

43 Q—Both together?

A—I think they were.

44 Q—That deed to you that you had at that time was

supposed to convey one-half of this grant, was it?

A—Yes, sir; the deed was made out by Senator Dolph,

then our attorney.

45 Q—How long after tliat was it that you deeded this

half of the land to these California purchasers ?

A—That was the time I am speaking of. The first half of

the land was deeded to them at the same time, or certainly

not more than two or three days apart, that the conveyance

was made to me.

46*Q—Had the lands been bargained for at the time they

were conveyed to you by these California people ?

A—Yes, sir.

47 Q—How long prior to that time, namely, the date of

this deed, had the lauds been bargained for by these Cali-

fornia people?

A—I knew nothing of the California people until I met

them at Salem, some two or three days prior to this time.

There was a gentleman by the name of Walker that was the

agent of the company to negotiate the sale, and he came

through to my place at Eugene City and notified me, as the

agent of the company, that he thought he could perfect a

sale to these parties. There had been prior talk between

him and me in relation to the m itter at the time power of

conveyance was given to me, before that, and gave me the
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names of parties; they were strangers to me. I came down,

and when I went up to Salem I went to meet them with ref-

erence to the conveyance the State was making of swamp
lands; and there was some matter mentioned in regard to

the possibility of purchases, and the probable amount they

would have to pay. They came down and commenced ne-

gotiating with the company, and did not succeed in closing

the arrangement. The company then conveyed to me and I

to them.

48 Q—You do not know, then, how long previous to that

time the lands had been bargained to these defendants, do

you?
A—There was no completion of any bargain but as be-

tween me and them. My recollection is that the dates given

me here is about the time, but I cannot call it up definitely.

The arrangement was made between me and them when we
were here present, immediately upon the conclusion of the

company that they did not want to convey to them upon the

terms offered, and the company conveyed to me, and imme-

diately afterwards, certainly not more than two or three

days, there was an arrangement closed between me and

them.

49 Q—Was you acting for the company or for youi'self in-

dividually in making this sale to them ?

A—Well, I acted in part perhaps for both; for we were all

united in the ownership of the lands, and we wished to dis-

pose of them. We had completed the construction of the

road, and we could not agree as regards the system and

method of disposing of the lands; and they were determined

to sell the lands so as to recover the amount of funds they

had put into them; that was just about what they did by

that; wanted to get the money back. And when I made the

convejauce I made it with full knowledge of the fact that I

could obtain the lauds; and the bargain between me and

these gentlemen, as it could not be closed between them

and the company, the matter of whether it could be closed

between us upon somewhat different terms was a matter

under consideration; and therefore, as I was trying to help

the company to dispose of the lands to them, and was their

agent, it might be said of me that I was working in my own
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interest and in the interest of the cotupauj wheu I made the

conveyance. •

Q—Then, as a matter of fact, the deed of this half of these

lands was made to you as a matter of convenience in effect-

ing the sale ?

A—It was not a matter of convenience, bat a matter of

necessity to the final completion of the sale.

Q—You did not, as a matter of fact, yoursalf pay the

company any consideration for these lands, did yoa '?

A—I certainly did; I certainly did. What I received

—

the method in which I received it—in the form of checks,

etc., was paid over to the compmy for the lands.

Q—That is, yon mean the money that was received from

the sale of the lands to these California people ?

A—They had fands, it seems, in bank. I never saw

those funds. ' I cannot recollect now what shape they were in.

Q—What funds are you speaking of?

A—Funds of those gentlemen who came to negotiate the

purchase had; the amount of credit they had at the bank.

I don't know what shape the funds were in.

Q—What I mean is, you did not pay the compan}' any-

thing for those lands outside of or over and above what was
paid for them by these California gentlemen, did you?
A—I did not pay the company any more than I received

at the time of sale; but I did pay the company through the

bank, out of the bank, the funds that were carried to my
credit, as I supposed, without looking at the books, by the

bank at the time of the payment to me by the purchasers.

That I had carried to the credit of the company; that was

the method of the conveyance; and I understood that that

was credits on banks in California.

Q—How much was that, Mr. Pengra? How much did

you turn over to the company ?

A—I have already said that it was from $100,000 to

$125,000.

Q—For this half of the lands?

A—Yes, sir.

Q— You say none of this money was as a matter of fact

paid over to you at the time of this payment ?
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A—There was not any of it passed into my hands at all;

not a dime of it; that is, individually; it was passed to my
credit.

Q—What position did Mr. Ladd hold in the company at

that time?

A—President; authorized to make sales by order of the

board.

Q—What was this controversy you spoke of in the board

of directors of this company with reference to the sale of

these lands?

A—Well, the question of the form of title—the form the

title was to take—had been a question of discussion. I do

not know that I could explain it all fully: I was not present

all the time.

Q—Do 3''0u mean with reference to the kind of deeds that

should be made ?

A—Yes, first that came up.

Q—What was that about ?

A— Well, tliey wanted

Q—Whom do you mean by " they " ?

A—The purchasers; those who were negotiating to pur-

chase; and I stated that that was Mr. Colbj' and Mr. William

Parks, in the interest of other parties. I do not know, but

it seems to me I heard but very little about the names of

anybody until the conveyance was made by me, and then

the list of names to whom I was to convey was furnished to

me; and the first questions that came up was the question

of conveyance. Our folks declined to make anything but a

quit-claim, and yet our record shows that we had been sell-

ing lands and giving warranty deeds. But if I recollect,

the conveyance to me was finally a quit-claim, and mine to

them; I think they were pretty nearly identical so far as

that part was concerned.

Q—You mean by them, these purchasers?

A—These purchasers, yes, sir; who finally tried to nego-

tiate with the company.

Q—You say these purchasers at first declined to take a

quit-claim deed ?

A—They wanted a warranty deed, and our records show
that we had been making such; but our company declined
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to make auytliing but a quit-claim for the reason that a

portion of the title to the lands was not obtained from the

government at that time, and for other reasons; I do not

recollect what they all were.

Q—Were those reasons given to these purchasers ?

A—This mutter was discussed and tiie records looked at.

Q—Which one of the purchasers, or whom?
A—Both Mr. Parks and Mr. Colbj; they looked over the

records together. ,

Q—You explained to them, did yon, that patents had not

been issued for a large amount of those lands?

A -I explained to them that the conveyance to the state

was precisely the same under o-ur laws and the decisions of

the court as that of patents; and at that time there was a

movement on foot—and whether it had gone into effect or

not I did not know—with a view to authorize the patenting

of the lands by the government. That was a general move-

ment, as I recollect it, and taken by Nesmythe in the United

States senate. I understand advantage has been taken of it

by some people, but it did not advantage the title to any

extent.

Q—Was the matter discussed that a large quantity of

these lands had not been surveyed at that time?

A—Yes, sir.

Q—These purchasers understood all that?

A—They understood everything; everything was explained

to them; they saw the amount of titles that had been ap-

proved by me, what shape they were in, in what form they

were finallv issued to them; that where lands were filed on,

they were filed in triplicate, as required by law, and the

titles had passed to the state, certified to, as was the form

with all grants up to that day.

Q—You showed those purchasers the books of the com-

pany and explained everything to them and kept nothing

back, did you?

A—The company did in my presence. Nothing was kept

back at ail. There was nothing said in relation to the

question of fraud specially, and anything that was said to

them must have been in answers to any questions that they

put incidentally, that everything had been carried through

in perfect order finally.
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Q—What do you mean by " everything" in your answer?

A—That the transactions, the matter of the survey and
location of the line of road, its construction and completion

of the title, had been in strict conformity to the law.

Q—That matter was discussed, was it? ,
A—Yes.

Q—Between the company and these purchasers?

A—Yes; and these matters had been discussed prior to

that by the company.

Q—What date did you say that was?

A—I say that discussion, so far as these parties was con-

cerned, was at the time of this sale, and it was stated to me
that this sale took place at a certain time.

Q-May 15, 1874?

A—May 15, 1874.

Q—Where did that discussion take place?

A—In the rooms there in Mr. Ladd's bank, in the back

office, adjoining the bank room. There was present the di-

rectors of the company, all of them so far as I recollect.

Q—You say this sale was really negotiated by Mr.
Walker?

A—Mr. Walker was authorized to negotiate a sale, and
had opened a negotiation for that purpose as I understood

from him, and afterwards took it for granted, not perhaps

from anything they said, but by their coming here; and
after the arrival of Mr. Parks and Mr. Colby, the question

of their purchase I think was mentioned to me in Salem,

when I met them in relation to the swamp lands, and they

came to Portland and then made the attempt at negotiation

with our company.

Q—Who was this Mr. Walker? What was his other

name, do you know?
A—No, sir, I do not know.

Q—Do you know where he is now?
A—I have not known where he was since the winter

following, I think, or the winter but one following. I met
him in Washington City, and he attempted a fraud on me,

and he succeeded so far as the fraud was concerned.

Q—He was up to fraud somewhat, then, was he?

Objected to as incompetent by counsel for defendants.
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A—I do not know anything about it except that one trans-

action. He did not perpetrate any fraud on us, because he

did not deal with us any farther than to obtain the oppor-

tunity of bringing these men to make the negotiation, for

which, as I recollect, lie did not receive anything.

Q—What was his business, if you know, at that time?

A—I do not know anything at all about that; perhaps he

was like most of our citizens here, dealing in real estate.

For anything I know, that is all the business he had; I was

not acquainted with Mr. Walker except as I met him.

Q—Where did he live—in Oregon or California?

A—I cannot tell you that; he claimed to me to live some-

where in the vicinity of or at Chicago.

Q—Had he ever been in Oregon that you know of before,

until lie came up about these purchasers ?

A—I never saw him until he came to my house to get ex-

planations in regard to certain filings on swamp lands, two

or three months prior to this sale; only a little before.

Q—How did it happen to be put into his hands to nego-

tiate these lands ?

Objected to as immaterial by defendants.

A—It came around in this way. He had the offer from a

gentleman by the name of Owings of a large amount of

filings. He came to me to inquire as to the value of the

lands and the character of the lands, that Owens filings

rested on.

Q—You mean swamp lands?

A—Yes, sir. Now as to the other matter, I suggested to

him that the filings of Mr. Owens were not very valuable,

if the matter was followed; and a great many of those

filings I saw from the presenting of them to me was on lands

that were included within the limit of the grant; and I sug-

gested to him that if he wanted those lands, the only way
of getting them would be through our company, and I

thought it would be far better for any one to purchase the

grant. That is the way it came up.

Q—Then he had his authority from you, did he ?

A—No, sir, not at all; he came on down to see our com-

pany, and they issued that authority against my advice, and

stopped the course of procedure that I was authorized to
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institute aucl bad under way in tbe sales of lands; but sold

the grant at a thundering sight less than the lands were

worth, and hurt me, and I didn't want it.

Q—Tou say the grants were worth a great deal more than

the company received for them?

A— Oh, a great deal more than tlie company received for

it.

Q—How much more in your judgment ?

Objected to as incompetent and not proper cross-examin-

ation.

A—Oh, that is a mere matter of my opinion at the time,

and that opinion was based on prospective values.

Q—Tou say this Oregon Military Eoad Company was the

one that engaged Walker to negotiate the lands, was it?

A—The Oregon Central Military Road Company. He
came down here, and they afterwards wrote to me that they

had put into his hands some authority to sell, and wished

me to stop proceeding to sell; and I understood by that, that

they had done it.

Q—When was this other half of the land sold, and how
was that title to that at the time it was sold ? Was that in

you at the time also?

A—Not at the time Colby came; Mr. Parks was not with

him. He came and wanted to look over the grant with

a view to selling it; but at the time of the sale it was under-

stood they would convey the other half of the grant to me,

and by me, with Parks and Colby, that I would convey it

to them, if they desired, at the same rates, or perhaps some-

thing more; I don't know just exactly as to the rates, but it

was about the same, as I recollect. In process of time Mr.

Colby returned. As I recollect now, this first sale took

place early in the season, and the balance of the sale was

the same season later on, of the same year; it might have

been the year following, but certainly not later than the

year following. He came to my place, and I know I was
just passing the mountains with my brother and a company
of men that were engaged in the public surveys. So we
took my team and express wagon, and went forward and got

into the field before them. I now recollect tliat there was
some of these swamp laud purchasers wanted a large body
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of swamp Jand surveyed, and I was going out on that

account. So we went togetljer and made a general inspec-

tion of the grant; and upon returning he told me he had

about concluded to report favorably as to the purchase

of the balance of the grant, and we pp.rted, I think po.ssibly

at Goose Lake or in tlie Klamath Lake country. He might

have returned all the way, but I think not; I think we

parted there, and he returned to California. Afterwards

wrote me that they bad concluded to take the balance of the

grant, and came up, met me, and we came to Salem, and

was there some time. Came down and made some negotia-

tions here with our people at Portland. All the matters

were understood as to the price that we would sell at, prior

to that, and the sales took place. I cannot now recollect

whether those titles—the conveyances—were made as I

stated to you; but the first titles were written by our attor-

ney, and I think they were the last time, but I am not

certain.

Q—Did yoii see any part of the money paid on this last

purchase?

A—The last sales are indistinct in my mind as to the

transfers, whether they were at Salem or down here, and the

method and time of payments. The important point was

the question of the first sale, and whether we would sell the

balance; and it was all understood; when they purchased

the first, they had a written understanding on our part by

the company to me, and by me to them, that we would con-

vey the balance at the same rates; and we were under a cer-

tain obligation to do so; and I know that they took advantage

of that proposition in the end. I think the money was paid

at Ladd's bank, but I do not recollect.

Q—Was you present or not when it was paid?

A—As I stated to you, I cannot recollect all those things,

but I think I was; I think I was present here.

Q—You did not see any money pass between them, did

you?

A—No, I think not; I do not know but what I have stated

with regard to money passing was the last time, but I am
very sure it was the first. And whether I saw the money

passing at the last, I don't know; but the bank furnished
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me a statement of it, and I rutlier think I have a statement

of it still somewhere.

Q—Did you see any money pass at either time between

the parties?

A—I did, sir; I saw the checks as they passed.

Q—You did not see any money, did you?

A—No, I saw the checks.

Q—Do you know by whom those checks were signed

A—I did not look at them, sir.

Q—To whom were they made payable ?

A—I do not know that even. The bank received them.

Q—How many checks were there?

A—I cannot tell you; there was quite a number. I recol-

lect this much now, that some of the checks were checks of

Lunning of San Francisco.

Q—Did you ever see the checks afterwards?

A—I never did to my knowledge, but it seems to me as

the matter comes up to my mind—for this is a long time ago

and I have not been thinking about it at all—that some of the

funds were sent up in the lust purchase some time after Col-

by's return to San Francisco. I understood tliat a portion

of the checks came from the house of Kideout & Co., at

Marysville, at that time, but I did not look at them to see

the amount of them—nothing of the kind. I did receive

money on those funds in the amount of several thousand

dollars—six, seven or eight or nine thousand dollars from

the bank, paid to me sometime afterwards. However, that

was the amount due me for the stock I held in the company.

Q (By Mr. Mallouy)—A part of the proceeds of this sale,

was it ?

A—It was funds, yes, sir, received by the company.
Q—You do not know what funds it was, do you ?

A—I know that the only funds the company had was the

proceeds of this sale. Thej were out of funds at the time

and had been borrowing. They had paid the funds they had
been borrowing, and paid the parties the amount due them
upon the amount ofstock they held in the company.
Q—You do not know who furnished those funds, do you?
A— I just told you that it was the only funds they could
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have bad, and those fuuds must have come to them through

the bank. •

Q—From whom did the funds come to you ?

A—From those parties, as I have explained, the same

fuuds I paid to the company. That was the funds they had

on hand, and in the closing of their accounts they paid over

to me the proportion due me.

Q—Well, who did?

A—The company.

Q—Who sent that money to you ?

A—It was not sent to me. I received it here at the

bank.

Q—Who gave it to you '?

A—The bank; Ludd&Tilton's bank. I was borrowing of

them myself at the time, and they carried to my credit the

amount due them, and the balance was paid to me.

Q—Then the bank furnished the funds to pay you, didn't

it?

A—The bank furnished the funds that were deposited

there by the company for that purpose.

Q—Who was the treasurer at that time ?

A—Mr. Ladd.

Q—Also the president?

A—The president. I think he was the treasurer, or else

one of the other members of the company might have been,

perhaps. I recollect now that the old clerk of the Oregon

Steam Navigation Company, as it was then, was an officer there,

and he might have been the treasurer. I cannot think of

his name.

Q—(By Mr. Mallory)—Mr. Wygaut?
A—Wygaut; and I don't know but he was treasurer at

that time. Mr. Lndd had been treasure!-, at all events.

Q—Did you ever see any of these other purchasers or

parties that were interested in this purchase, except Colby

and Parks?

A—Yes, sir; and conversed with them.

Q—Who were they? I mean before the sale took p]ac9?

A—Oh, no; I never saw any of them before that.

Q—The only parties you had any conversation with or

talked with before the sale took place was Colby and

Parks ?
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Q—They were the only persons I ever knew in connection

with it, except they named other parties who would be their

partners in the purchase. I afterwards became acquainted

with the gentlemen there who talked with me, who were in-

terested in the company.

Q—How long were you acting as land agent?

A—I cannot tell just how long I was; I think, however,

not more than a couple of years.

Q —What were your duties as land agent?

A—It was selecting and filing upon the lands known as

lands in place, within the limits of the grant, and those out-

side to which we were entitled, or lands that had been

taken—indemnity lands. And making out papers, listing

and making out lists in triplicates, forwarding them to the

different laud offices and keeping one; sending two to Rose-

burg, for instance, one copy of which was sent to the office

at Washington; and then, in connection with it, correspond-

ing with the Interior Department, forwarding copies of

filings to Senator Corbitt, whom I enlisted to take special

charge of the matter of perfecting titles with as little delay

as possible. Prior to this we had authorized a gentleman

in Philadelphia to sell the grant; a gentleman who was at

the liead of the government mint—I forget his name now.

Q—Did you employ any one else in Washington to aid you

in perfecting title to these lands?

A—I think not; that and my correspondence and personal

conference with the old Commissioner of the General Land
Office was all.

Q—How long were you superintendent of this company?

A—That commenced with the life of the company, and, I

think, continued to the death of Judge Stratton—I know it

did; but I don't know just the length of time. Perhaps it

was only about three years.

Q—What were your duties as superintendent?

A—First, the location of the road and its survey; explor-

ation of the countr}' for the purpose of location; afterwards

to make the maps, file them with the State and the Depart-

ment at Washington; for all these papers, filing and loca-

tion, was made with the government and not with the State.

And those maps, after having received the approval of the
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government of the State, were forwarded to Washington

from time to time; and uptjii the approval of the construc-

tion along in divisions by the diflferent governors, maps of

those constrncted divisions were furnished. And the cer-

tificate of approval was pLiced upon theui and the certificate

made by the governor. It was carrying forward that work,

perfecting it, obtaining those certificates, and filing them

properly in the departments.

Q—Was you president of the company at any time?

A—After the death of Judge Stiattou until the period of

its removal from Eugene City. This matter that has been

spoken of I believe is the matter that was attempted to be

organized while I was president, in my absence.

Q—You mean this fraud that was attempted ?

A—Yes; under the question of Mr. Mallory. And that

was one of the particular reasons of my strenuous efi'ort to

check it, and succeeded in doing so.

Q—Who superintended the alleged construction of this

road—the first part of the construction ?

Objected to as immaterial and not cross-examination.

(Question withdrawn.)

Q—Did your duties as superintendent require you to

superintend any part of the construction of. this road?

A—It certainly did; but in the midst of that I had assist-

ant superintendents and constructors, foremen of construc-

tion; I had an assistant the season that the work began; I

left him in the field. That was Mr. Kigden.

Q—What part of it did you superintend, if any ?

A—I superintended the whole of it, in that sense.

Q— I mean in person ?

A—From the commencement, to begin with leaving Mr.

Rigden, returning immediately upon the conclusion of ex-

ploration

Q—I am speaking of the construction, now, from general

work ?

A—I am answering you. As I returned I examined the

whole of it, and discharged Mr. Rigden, declining to accept

a portion of the work that had been done at the time, and

then continued my superintendence of construction.

Q—What part of the road did you superintend in person?
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A—Under my superintendeucy the road was constructed

from Eugene City to the Deschutes, and I think that portion

through to Goose Lake was under my superintendence; at

least, if it was not, I was president from there during the

time, and I went into the fiekl and took charge of the con-

struction beyond that, notwithstanding my being president

of the company.

Q—Yon were familiar as superintendent with all that was

done with reference to the construction of this road then ?

A—Yes; up to the time of the construction to Goose Lake

valley, or near that; or Sprague's valley at least.

Q—Did ibis company, the Oregon Central Military Road

Company, keep a set of books ?

A—Yes, sir.

Q—Those books were exhibited to these purchasers, were

they?

A—Such portions of them as were requisite, looking to

the question of title and the question of the management of

the affairs.

Q—Did those books show the expenditures in the con-

struction of the road?

Objected to as not the best evidence; incompetent, irrele-

vant and not proper cross-examination.

A—They do.

Q—Where are those books; do you know?

Same objection.

A—Well, I think they have all been filed with and are in

the office of Mr. Ladd; except, perhaps, two or three of

them that remained in my hands and never turned over. At

least, they are in my hands yet, .at Springfield.

Q—What books are they ?

Same objection.

A—No; they are here; all except the record book I

started to keep at the time I began selling. Well, it was

the record of sales by Mr. Underwood, and I think it was

his record of the location of lands, which was imperfect;aud

I stopped them and withdrew his filings. I know that there

are two or three books, and one of them is the sale of lands

to a certain extent by Mr. Underwood; but the secretary's

books, showing the accounts of the company, and the ex-
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penditures, was last, to ray knowledge, in the hands of Capt,

Drake, and I think, left *at the iKink of Ladd & Tilton.

Capt. Drake is still living, and the books are undoubtedly

here.

Q—You say some portion of these lands had been sold to

private parties before this sale?

A—Yes, sir; I was one of the purchasers myself.

Q—How many such sales have been made?
Objected to as immaterial, irrelevant and not proper

cross-examination.

A—Quite a number; I could not say.

Q—Well, about how many ?

A—The acreage I could not give you any idea of.

Q—I do not want the acreage, but how many in number?
How many sales—how many people bought ?

Same objections.

A—I could not state the number of sales; my recollection

is that the amount of the sale was something over $5000 per-

haps. Somewhere from five to seven thousand.

Q— you say warranty deeds were made in these instances ?

Objected to as immaterial.

A—Yes, sir; I have a warranty deed from them. Those

sales were made under Underwood's administration, all but

two or three of them.

Re-dieect Examination of Mr. Pengea.

Q—I will ask you in that connection: The lands so sold

were along the lines of land that bad been drawn and listed

by the company ?

A—All, so far as I recollect; I think they were all within

the limit of the grant.

Excused.

B. J. Pengea.

Whereupon further proceedings herein were adjourned

until 10 o'clock to-morrow morniug, August 8th, 1891.

Geo. H. Dueham, Examiner.

William C. Belcher, a witness on behalf of the defendants,

being first duly sworn, testified as follows :
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DiiiECT Examination,

Couducted by Mr. Mallory ;

Please state your name, age, residence and occupation.

A—William C. Belcher. I am over 60 years of age. My
legal residence is Marysville. My business residence is in

San Franci.sco. My occupation lawyer, and has been for

over thirty years.

Q—Are you party to this suit ?

A—I am a nominal party to the suit, and am a member or

stockholder in the corporation which is the real defendant

—the California and Oregon Land Company.
Q—Do you know of the existence of a corporation known

as the California and Oregon Land Company ?

A—I do; I have known it, and have been a stockholder in

it since its first organization.

Q—What knowledge, if any, have you of the defendant

—

the California and Oregon Land Company—or the parties

from whom it acquired title, having purchased and being the

owner of a quantity of land granted to the State of Oregon
by the Congress of the United States by an act approved
July 2, 1864, to aid in the construction of a military road

from Eugene City, in the State of Oregon, to the southern

boundary of the State of Oregon, being the land referred to

in the bill filed in this cause? If you have any knowledge
upon that subject please state in full.

A— I knew of the original negotiations and was a party to

them, and of the transfer of the title from the parties who
were the original purchasers from the Oregon Central Mil-

itary Pioad Company. The matter was brought to our at-

tention by a man by the name of Walker some time early in

the month of May, periiaps a little earlier, in the beginning,

that there was a grant of land of that character here for sale

and that we could become the purchasers of one-half of it

for $100,000 or the whole of it for twice that sum—$200,000,

and he brought with him an abstract of title which was sub-

mitted to me, 1 think, now, first. That is, before it had
been submitted to any of the other parties—although I am
not sure about that—for examination. And along with that

a map of the location of the road, certified, perhaps, by the

governor, but I am not certain as to the certification. For
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myself and for others who were interested with me in

the matter, I examined the*abstract of title and the maps.

Some short time after, I could not now fix the date, but I

should say in the month of May, 1874, the several parties

who had agreed, or who were about to agree to make the

first purchase of the undivided one-half, met at Sacramento,

and there, after consultation, we agreed to become the pur-

chasers, each of an undivided tenth, I was going to say, but

I remember now, that there were two parties who were to

become the purchasers of one-tenth. No, that was in the

second purchase; in the first each was to become the pur-

chaser of an undivided tenth; and we agreed then to con-

clude the purchase, leaving only one question to be deter-

mined, whether or not there were any liens subsequent to

the date of that abstract of title, and either at that time or

very presently thereafter, for myself, and I think all the rest

I can answer for, we gave either our checks or obtained

bills of exchange on San Francisco for the amount of the

money.

Q—Was that paid over?

A—That was paid over, and my present recollection is

that it was to be paid here to the bank of Ladd & Tilton.

I am very sure Ladd's name was on it, and whether I have

the other name right or not I am not sure. The money was

to be paid here, and on either certified checks or bills of

exchange—probably on bills of exchange, which we ob-

tained there.

Q—Was it so paid as a fact?

A—I so understood it to be; of course the money was

paid, but whether it was so paid as a fact tlirough the bank

I could only know from the fact that our checks were re-

turned.

Q—In the arrangement then made was any understanding

reached concerning an option as to the purchase of the

other half?

A—That was a part of the proposition, that in the pur-

chase of the first half we should have an option within a

certain limited time, and that probably six months or a

year, although I am not now certain as to the time, within

which to purchase the other half at the same price.
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Q—State now whether or not you availed yourselves of

the henetit of that option ?

A—We (lid; in the month of Octolier several of the par-

ties to the first [jurchase became parties to the second pur-

chase, and a few other individuals came in also to paitici-

pate in that.

Q— Wh;it was the consideration?

A--$100,0()0.

Q—Was it or was it not paid by the parties who made

the purchase ?

A—I paid mv part of it, and I think all the rest did so.

Q—What, if any notice, knowledge, information, suspi-

cion or ground of suspicion had you or your associates in

said purchases to your knowledge at the time of said pur-

chase and the delivery of the deeds of said land, that said

wagon road had not been seasonably and properly com-

pleted in accordance with the requirements of the granting

acts, or that any fraud or misrepresentation whatever had

been piacticed or made by the officers, stockholders or

agents of the Oregon Central Military Road Company or

other persons acting in its behalf, or by any person, to prc-

cure the said certificate of the Governor of Oregon as to

the construction and completion of said road, or upon the

Commissioner of the General Land Office, or upon the Sec-

retary of the Interior, or either of them, to furnish lists of

land mentioned in the bill of complaint, or upon the Presi-

dent of the United States to procure patents of land as in

the bill charged or otherwise?

A—During those negotiations, or the negotiations for

these purchases which were made in May and October, and

at the time of the completion of the purchase and the de.

livery of the deeds, I had not, nor do I believe that any one

of my associates had any knowledge or information or sus-

picion, or any notice of any kind, that there had been any

fraudulent act committed, or any misrepresentation made,

or any wrong done, in any respect, with reference to these

lands, either by misrepresentations to the governor to pro-

cure his certificate made by the officers or any one of the

officers of the Military Road Company, or any of its agents,

or any person in its behalf, or to the Secretary of the In-
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terior, the Commissioner of tlie General Land Office, to

procure listing of the lanils, such as had been listed, or

to procure from the President of the United States patents

for any portions of them. If any suspicion, even, had been

suggested, that there had been any \i'rong-(loing anywhere,

in respect to these lands, or that there was anything wrong

about them, or any suspicion to be cast upon the title, I am
certain for myself and for my associates, we should never

have dealt with the h\nds at all; we should have thrown up the

business at once. 1 was intimately acquainted with most of

those gentlemen, and know that they were careful business

men, and thatthey would have had nothing to do with any busi-

ness transaction of the kind iibout which there was the least

suspicion. Now at the time of our meeting in Sacramento the

question of the propriety and corrvenience of making the

purchase was discussed among ourselves as a business

transaction. We had there an abstract of title and the

maps, showing the location of the road, and I am very cer-

tain that there was not so much as a breath of suspicion

cast upon any of the certificates; and as we had there the

certificates of the governor in the abstract of title, and the

letter from the Commissioner of tiie General Land Office,

and a statement that a certain quantity of the lauds— if I

remember now, over 300,000 acres—had already been listed

and no portion of it patented, because at that time the act

authorizing the patenting had not been passed, at the time

of our purchase, although it had been before the second

purchase.

Q—Upon what did you rely, now, in making this pur-

chase?

A—Upon the abstract of title very largely, and upon the

certificate of Messrs. Mitchell and Dolph, the attorneys to

whom it had been submitted for examination and an opin-

ion, and who had given an opinion attached to the abstract.

Q—Have you that abstract and the opinion with you ?

A—I have. (The witness produces the record and Iiands

it to counsel.) There are two certificates added by county

clerks there that were not there when the paper was pre-

sented to us.

Q—Counsel for defendant presents a paper marked on tlie
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back "Abstract: California and Ore^ou Land Company to

lands Oregon Central Military Road." I will ask you to

state if the paper so described is the abstract to which you

have referred in your testimony and upon which you relied

in making these purchases ? .

A—It is.

Q—You may state what the certificates are which were

added since ?

A—First is the certificate of J. N. Dolph, dated Saiem,

October 19, 1874; and the next is the certificate of Joel

Ware, County Clerk of Lane county, dated 22d of October,

1874; and the other is the certificate of E. D. Foudray,

County Clerk of Jackson county; and the whole, with the

exception of these three certificates, was the paper as we had

it before us.

Mr. Mallory. I want it to appear that this paper is offered

only for the purpose of showing what these purchasers re-

lied on at the time they made the purchase; and tiiey are

not offered for the purpose of proving the facts contained

in them, but simply offered to show what they relied on

when they purchased.

Counsel for the complainant objects to its introduction

as immaterial and incompetent for that purpose or any

purpose.

Q—Are you able from any data you have, or from your

memory, to name who were your associates in each of these

purchases?

A— I have examined the deeds, and from those and my
recollection, I can give the names. I have a memorandum
here which contains the names, and as to most of them, I

remember them.

Q—Please state, then, who were your associates in the

first purchase ?

A-G. W. Colby, John Boggs, Wm. H. Parks, N. D.

Ptideout, W. H. & R. F. Parks for one-tenth, Edgar Mills,

E. B. Pond, Nicholas Luning, T. B. Simpson and myself,

if I remember rightly, were the only ones. Now for the

second purchase: G. W. Colby, Nicholas Luning, E. B.

Pond, J. M. Peck, Isaac Allen, B. F. Baker and M. P.
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Jones, C. H. Holbrook, W, C. Belcher, N. D. Rideout and

Isaac Lehman.

Q. Wliere was this purchase finally consummated ? In

California or Oregon?

A—It was consummated by the deliver}' of the deeds in

Oregon, I suppose, although I was not present at the

time.

Q—Where was the contract for the purchase consum-

mated ?

A—In California.

Q—Were the terms of the purchase of the whole tract

settled upon at the time the first negotiations were had ?

A—They were. Both were agreed upon. That is, it

was agreed then to purchase the first with the option to

purchase the second at the same price, if we should so

choose.

Q—Were there or not any new negotiations as to terms

about the purchase of the last half?

A—None at all, so far as I know.

Q—Through whom, if you know, was the deed finally

conveyed to your company or the business transacted in

this city ?

A—Through William H. Parks or Colby or both; I am
not certain as to which.

Q—What was the extent of their authority to act for those

purchasers ?

A—Simply to find if there were any subsequent liens upon

the property, and if there were not, to pay the money and

accept the deeds.

Q—Did or did not the same parties transact a similar

business in the matter of the second purchase?

A—I think so.

Q—You are not certain about that, are you ?

A—I am not certain whether it was one or both at the

first time, although my impression is it was both.

Q—What was the extent of the authority of the party

that did complete the transaction here of the last pur-

chase ?

A— Only to determine if there were any subsequent liens

on the property.
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Q—And receive the deeds when the money was paid over?

A—Yes, sir.

Cross-Examination of Mr. Belcher.

Questions by Mr. Tanner:

When was you first in Oregon, Mr. Belcher?

A—I cannot tell you how many years ago it was.

Q—Before or after this alleged purchase ?

A—Since.

Q—You had never been in this State then up to the time

of the purchase.

A—No, sir.

Q—Who Wiis this Mr. Walker you spoke of? What was

his other name ?

A—I do not now remember his name. Since the matter

was suggested here yesterday I have exercised my memory
as best I could to remember what it was, but I cannot recol-

lect it.

Q—Do you know what has become of him ?

A—No; I have never seen nor heard of him in quite a

number of years.

Q—Did you have any particular acquaintance with him at

the time of this purchase?

A—I knew him before; had known him in California

pro'bably for two or three years.

Q—Where did he reside ?

A—He had resided for a short time in Marysville, and in

some way been connected with business there; but where
he was residing at that time, unless in Oregon, I do not

know. He came from Oregon as the agent, as I understood,

of the Oregon Central Military Eoad Company, and for the

purpose of negotiating a sale of their property.

Q—Whose attention did he first call to this land grant,

do you know ?

A—Whether he called any others before mine I do not

know; but I know that he did call my attention to it, and
presented the papers for examination, and suggested that it

would be a good purchase to make, although the piirticular

inducements which he made, or what he had to say, I do not

now remember.
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Q—Was tliis bargain oi\ agreement which you say you

made with him, in writing, about the first purchase of half

of these lands and your option for the second half?

A—There was no written agreement made as to the first,

to the best of my recollection; and whether there was as to

the second I cannot answer positively. I should say yes,

but I am not certain.

Q— Was not Colby and Parks your associates in this

purchase?

A—Both of them.

Q—Were not they sent up here to consummate the mat-

ter and complete the bargain and purchase that was made of

the lauds?

A—One or both of them were coming here on other busi-

ness, if I remember correctly; and they were authorized to

represent us so far as to say that there were no subsequent

iiens upon the property, sales or liens, and if none were

found then to receive the deeds; or the first deed, which

would be the first half.

Q—Don't you know that Mr. Colby and the company
here, the Oregon Central Military Koad Company, and Mr.

Pengra, had a controversy about the kind of deed that

should be made ?

A—That I did not know about.

Q—You heard Mr. Pengra's testimony yesterday?

A—I heard his testimony; yes, sir. The one form of

deed is the only one I have ever had anything to do with,

and that is the deed which we actually received.

Q—Well, after Mr. Colby came up here about this pur-

chase did not this question come up about the form of deed,

and Mr. Colby first insisted on a warranty deed, and finally

accepted a quitclaim deed ? You do not know whether that

is true or not ?

A—I have no knowledge whatever in regard to the mat-

ter.

Q—Mr. Colby was agent of this syndicate, was he not,

for the purchase of these lands ?

A—No, sir; no, sir.

Q—Whom was he representing then in the transaction ?

A—He was the agent so far as I have already stated; that
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is, to examine and see if there were any subsequent liens or

conveyances, or to cause an examination to be made.

Q—He was interested to the extent of one-tenth, was he

not?

A—Yes, sir; and acting thus far for himself; but I am
very positive he never had any authority to act for me with

the exception of the single matter I spoke of ; and so for

the others, because that matter was discussed at our meet-

ing when all were present.

Q—How was this first $100,000 made up?
A—It was made up, so far as I am individually concerned,

by procuring, or by giving my own check for the amount of

money.

Q—Do 3'ou know personally of your own knowledge

whether the others put up theirs or not?

A—T do not think I do, with the exception, perhaps, of

Mr. Rideout. I think that the transaction was made by me
through Mr- Rideout's bank in Marysville, and that I knew
of his as well as mj own. As to the others I have no indi-

vidual knowledge.

Q—Is not that true of the second hundred thousand ?

A—As to the second $100,000, I paid my money there,

also; and my impression is tiiat I paid that through Mr.

Hideout's bank. I know that I paid the money.

Q—You do not know of your own knowledge whether the

others paid theirs or not, I suppose?

A—I think not; at least I have no present recollection of

being present when either their checks or bills of exchange

were handed in.

Q—Do you know of your own knowledge whether this

money, or how much of it, reached the company—the Ore-

gon Central Military Road Company ?

A—I do not; I only know that we got a deed and we did

not get our money back.

Q—Who ail were present at the time you say you talked

this matter over in Sacramento as a business proposition in

regard to the purchase of these lands?

A—The names of the first purchasers which I gave. I am
not certain whether they were all there or not.

Q—Did you have this abstract which you say was fur-
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uishecl you by Messrs. Mitchell & Dolpli there present at

that conference ?

A—I am not now certain whether that was present at the

conference; but I am certain that I had it before for exam-

ination, and I have an impression that it was there at that

meeting, but I could not answer as to that positively.

Q—What other papers, if any, did you have ?

A

—

A map showing the location and improvement of the

road, or an approved map showing a definite location of the

road. No, as to that part, I did not describe it correctly,

but it was a map showing the road and the lands lying along

its sides; for it was under the first grant, the alternate sec-

tions for three miles on each side, and by the second grant,

indemnity lands to the extent of six miles on each side.

Q—Was it determined at that meeting at the time of that

conference to buy those lands ?

A—That is my recollection.

Q—Was Mr. Walker present?

A—Whether he was present at that meeting I could not

now state.

Q—You had no information that this road had actually

been built at that time, except such information as you

could obtain from these papers, had you?
A—I should say now, without being able to state defi-

nitely, that the statement had been made b}^ Mr. W^alker

that the road had been completed for more than two years.

But the paper was what we relied upon; the abstract of title.

Q—You sent no one up here to examine specially into the

question whether this road had been built or not, did you,

before you made your purchase?

A—No, sir. No, we relied upon the certificates of the

governors and the certificate of the Commissioner of the

general Land Ofiice.

Q—Was the question as to whether this road had been as

a matter of fact built or not, brought up or discussed at that

meeting?

A—Not at all; it was assumed as a fact.

Q—At whose request was this abstract of title made and
furnished, if you know?
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A—That is more than I know*; the paper itself probably

shows, but I do not now remember.

Q—Where did you ^et that abstract?

A—I think Mr. Walker handed it to me.

Q—Have you ever seen this Mr. Walker since that time ?

A—Yes, sir.

Q—When was the last time you ever saw him ?

A—Probably a dozen years ago; but I could not give you

the exact time; quite a number of years.

Q—Do you know as a matter of fact of your own knowl-

edge whether this Mr. Walker had ever been over the line

of this road or not ?

Objected as immaterial and not proper examination.

A—I do not.

Q- You spoke of subsequent liens that you instructed

Mr. Colby to look into ? What liens did you have in

mind ?

A—The liens for taxes or any other liens that might ap-

pear of record or which might have been created so as to

appear there.

Q—It was well understood by all of you, was it not, at the

time of this alleged purchase, that the large portion of these

lauds had not been surveyed at that time?

A—It was understood that about 300,000 acres—three

hundred odd, I don't now remember the quantity—out of

the 700,000 and odd, or whatever the quantity was, had

already been listed to the State of Oregon, and that other

portions had been surveyed and not yet listed, and that cer-

tain other portions had not yet been surveyed by the gov-

ernment. But as to the relative quantities, that I could not

give.

Q—Can you give the date of that meeting in Sacramento

that you spoke of?

A—I could not, except that it was only a short time prior

to the completion of that purchase; the deed bears date the

15th of May, 1874.

Q—It was shorth' before that ?

A— Shortly before that; but how long—what time inter-

vened between I could not tell you.
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Q—Do you know whether Walker came up here again

with Colby and Parks or n6t ?

A—That I do not Imow.

Q—Did you ever have any correspondence with Mr.

Pengra or any of these other parties prior to the purchase ?

A—No, sir.

Q—Or make any other inquiries than those you have men-
tioned in regard to these lands?

A—No, sir.

Excused.

It not being convenient for the witness to remain until

the notes of his testimony were transcribed so that he could

sign his testimony, it was agreed by and between counsel

hereto, that the Examiner might sign for the witness with

the same efifect as if signed by himself.

(Sgd.) Wm. C. Belcher,

By Geo. H. Durham, Examiner.

Edivard B. Fund, sworn on part of the defendants.

Direct Examination.

Questions by Mr. Mallory.

You may state your name, age, residence and occupation.

A—My name is Edward B. Pond, age 57, residence San

Francisco, occupation farmer, and interested in banking and

various other enterprises.

Q—Are you a party to this suit ?

A—I am.

Q—Do you know of a corporation called the California

and Oregon Laud Company, the defendant in this suit?

A—I do.

Q—What relation, if any, do you now sustain to that

company, or have you heretofore sustained to it?

A—President of it.

Q—Since when ?

A—I think since its organization; it is just possible there

may have been a few mouths or something in which I was

not; but T think since its first organization.

Q—Wliat knowledge, if any, have you of the California

and Oregon Land Company having acquired a title to the

land grant described in the bill in this case; if you have any

knowledge about it, state all the particulars ?
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A—As to the original purchase of it?

Q—Yes, the mauner of its acquiring aud the circum-

stances ?

A—Some time in the spring of 1874 Mr. Walker—I think

his name is R. N. , but I am not certain—came to CaliforDia

desiring to sell certain lands that had been granted by the

United States to the State, and by the State to the Oregon
Central Military Road Company.

Q—I will ask this question right here: Up to that time

had you any knowledge of such a grant having been made
—personal knowledge ?

A— I had not.

Q—Now proceed with your former answer.

A—He came there, and had seen Mr. Belcher and some
of the other gentlemen living in Marysville—at least he so

told me, and they afterwards told me. He came to San
Francisco, and I saw him there; he stated what he had to sell,

and myself, together with a number of others, after talking

it over, concluded we would get together at Sacramento and
talk the matter over, thinking that if it looked as it seemed
to on its face, that we would purchase the lauds of this road

company; we met there, nearly all. I would s ly, however,

that I think there were two or three absent. I think Mr.
Luning was absent, but he stated to me that whatever the

rest agreed to do he would be satisfied with. And I don't think

Mr. Simpson was there; but I am not positive. With the

exception of those, I think they were all there. We met at

Sacramento and talked the matter over for a considerable

time, and finally decided that we would purchase the lands

at the price offered, which was $100,000 for an undivided

half of all the lands; with the understanding that we should

have the privilege at a future time of purchasing the other

half at the same price. Each of the parties who subscribed

or agreed to buy a tenth was to pay in his $10,000, which

vras to be sent here and the purchase made. Subsequently

that was done, so far as I know. I paid my ten thousand

dollars, and I have reason to know, and do know, that

others did too, and I believe all did. Subsequent to that,

deeds deeding the property to us came to hand duly attested

and recorded, etc., the money having been paid.
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Q—Now you may state with regard to the secoud pur-

chase ?

A—The second purchase occurred in the fall following,

October I think; we agreed among us, together with some

few new parties who had small interest, that we would make

that purchase as well; and it was subsequently made, I pay-

ing, I know, my share of it, and I have reason to believe all

the others paid theirs.

Q—Through whom was your deed from the Oregon Cen-

tral Military Road Company subsequently procured from

the Oregon and California Company ? Who transacted the

business of getting the deed?

A—The first -deed was obtained by Messrs. Parks and

Colby.

Q—What was their relation to the business?

A—They were part owners and interested in the purchase;

they had no other relation to it, except that they were to

receive the deed, conditioned only upon there being found

no liens against the property, the title being clear so far as

we knew.

Q—How the secoud deed ?

A—The second deed Mr. Colby, if I recollect right, was

the party who came here to close that, to get the deed.

Q—What was his relation then ?

A—Practically the same so far as I know.

Q—Had he any general agency other than that?

A—In this transaction ?

Q—Yes; in this connection. I mean had he any other

agency for the purchasers of this grant, other than to ascer-

tain whether there were any liens ?

A—No, sir; not that I am avvare of.

Q—Now, what subsequently became of this grant of lands ?

A—Sometime after that—I would not say exactly, but the

certificate of incorporation is the best evidence of the date

—

it was decided the better in order to handle the property

conveniently, and without being compelled to go around for

deeds or leases, etc., that we would incorporate. The ob-

ject of the corporation was to control and manage this prop-

erty.

Q—Who were the parties that incorporated?
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A—The owners of the laud, with perhaps one exception.

Q—In what name did they incorporate?

A—The California and Oregon Land Company.
Q—Is that the defendant in this case?

A—Yes, sir.

Q—What disposition did the then owners make of the

lands ?

A—They deeded the lands to tlie incorporation, taking in

return therefor certificates of stock for their proportions in

accordance with the amount they owned iu the grant.

Q—What, if any, notice, knowledge or information, sus-

picion or ground of suspicion had you or your associates in

this purchase to your knowledge at the time of the purchase

and the delivery of the deeds of the said laud, that the said

wagou road had not been seasonably and properly con-

structed in accordauce with the granting act ?

A—We had no notice whatever of any such statement.

Q—What, if any, knowledge, information or suspicion or

ground of suspicion had you that any fraud or misrepre-

sentation had been made by the Oregon Central Military

Koad Company or any of its officers or agents or persons

actiug iu the interest of the company, or by any other per-

son, to procure the certificate of the governor of the State

that the roads had been properly coustructed, when in fact

they had not been so coustructed ?

A—No knowledge, suspicion, or the most distant imag-

ination that such a thing could have happened or had hap-

pened. Had we ever had any such even faint suspicion,

myself, and I believe the rest, being largely business men,

would not have invested S200,000 iu the property.

Q --What of any such representations having been made
to the Secretary of the Interior or the Commissioner of the

General Land Office, to induce the listing of the lands, or

any such representations having been made to the President

of the United States by any of the persons named to induce

patents to be issued ?

A—No such representations did I ever hear of iu anv
shape, manner or form.

Q—What was your information, if anything, upon that
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subject, and where did yoi\ obtain it, as to the fact of the

road being constructed ?

A—An abstract of title was furnished, Mr. Belcher having

previously examined it jDrevious to the meeting, as I recol-

lect. I think, however, those papers were ail present at

Sacramento, which he has already described. I saw the

abstract, if not then, at least very soon thereafter, and I

think that is where I first saw it, at the meeting in Sacra-

mento; together with that was a map of the road, and I

believe there was attached to it a certificate of the governor

certifying the construction of the road.

Q—Attached to the map, you mean ?

A—Yes, sir.

Q—Now, upon what did you and your associates rely in

making this purchase as to the title to the lands ?

A--We relied upon the abstract of title which was fur-

nished us, together with the map and the opinion of Messrs.

Dolph and Mitchell that the title was in the Road Company
absolutely.

Q—What of the certificates of the governors ?

A—They were a part of the abstract, together with that

of the Secretary of the Interior.

Q—Did they or not furnish any foundation for your opin-

ion as to the title ?

Objected to as immaterial,

A—Yes, they furnished ns this abstract of title complete,

setting forth the acts of Congress, the acts of the legisla-

ture, the certificates of the governor, and other matters

contained therein.

Q—What was the total sum for this property ?

A—In the original purchase, $200,000.

Q—Was or was not that sum actually paid?

A—To my knowledge a large part of it was paid; that is

to say, to my personal knowledge I know that I paid, and I

know that Luning paid; I believe that all the others paid

their proportions; and I think if yon could give me a little

time I could think of others that paid. I think M. P. Jones,

but I am not sure; I kuow in my own mind that he did, be-

cause he told me so a thousand times, and I know he went

in on the same arrangement with (he balaoce of us, and I
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know that arrangemeuts were made by this man Colby for

the mouey to pay for his share. Now that he took it out of

the bauk aud brought it here, I do not know.

Q—Do you know anything of the whereabouts of Mr.

Colby ? "
,

A—Only from imagination.

Q—What is the fact ?

A—He has been dead for, I think, ten or eleven years.

Q—How about Mr. Lunning?

A—Mr. Lunning died within the last year, or about a year

ago.

Q—Mr. W. H. Parks?

A—Parks died in 1883 or later; three or four or five years

ago.

Q—R. F. Parks ?

A—He died since his brother; about 2 years ago.

Q-J. M. Peck?
A—J. M. Peck is dead; I was executor for his widow,

and her estate is closed; he has been dead five or sis years.

Q—Isaac Allen ?

A—He has been dead twelve or fourteen years, I think.

Q—T. B. Simpson ?

A—He has been dead about ten years, I think.

Q—Isaac Lohmau ?

A—He died about the same time—about ten years ago, I

think.

Q—What was the fact about this ^200,000 having been
paid in good faith or otherwise for the purchase of this

land?

A—It was paid in absolutely good faith, without any ap-

prehension or feeling of fear on the ground of its title in

any shape, manner or form.

Q— Or notice of any?

A—Or notice of any fraud or misrepresentation of any
character or kind. We had perfect reliance on the title

for which it was paid.

Q —At the time this land was conveyed to the California

and Oregon Land Company what is the fact as to that com-
pany or its officers, agents, stockholders or others having

any knowledge or reason to suspect that there was anything

wrong with the title of any kind ?
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A—Not the slightest intimation, to ray knowledge, and I

was, as I saj. President of' the company, and, so far as that

is concerned, the stockholders were the same owners.

Q—I want to know as to that question directly- Had the

president, officeis, stockkolders, or anybody else to your

knowledge, any knowledge or information whatever on that

subject?

A—None whatever.

Q—What was the fact about the corporation having taken

this in good faith and bona fide?

A— It did so in absolute good faith as to the purchase

and the title.

Q—What sum of money, if any, has this company ex-

pended in the way of taxes since they purchased the land,

if you know ?

Objected to as immaterial.

Q—I will put the questi<ni in this way: State what sum of

money this company has paid in taxes and any other ex-

penses necessarily incident to maintain their land and the

right to it ?

Objected to as immaterial and incompetent.

A—In the purchase and in the maintenance, such as taxes

and legal fees, employes of one kind and another, that is,

agents, we have expeuded, etc., in business matters which

naturall}^ arise in such a matter, over $340,000, including

the purchase price. That was 17 years ago.

Q—How much of that is taxes, if you know, paid to the

State of Oregon ?

Same objections.

A—Over $50,000.

Q—What sum, if any, has been received by the company
from the proceeds of these lands as near as you can state ?

A—You mean from all sources ?

Q—Yes, what have been your receipts ?

A—We have sold a little; we have received some rents,

aggregating in the neighborhood of $20,000; not more than

$20,000 or $23,000 at the outside; I would not say exactly,

because I have to speak from memory.
Q—What knowledge have you, if any, and what is the

fact as to whether any of this stock has been transferred to
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persons other than those who were the original purchasers?

Objected to as incompetent and immaterial.

A—Well, there has not been very much; there has been

some.

Q—Had such purchasers, to your knowledge, any knowl-

edge or information as to any fraud or misrepresentations

made to the Governor, the Secretary of the Interior, the

Commisaioner of the General Land Office or the President

concerning those lands, certifying to them, listing them or

patenting them ?

Same objections.

A—Not to my knowledge. Of course I might say this:

I don't want to be put in a false position here; there has

been some little movement, as that within the last year or

so, and they may have liad notice; but to my knowledge

they have no such notice. They may have had knowledge

of this suit or something of that kind, but I do not know.

To my knowledge they had no such notice.

Q—For what price has this stock been sold, if you know,

upon the market ?

Same objections.

A—Well, there has been some sold at $20 a share.

Q—Have you an}' knowledge or means of knowledge as

to what the purchasers of this stock relied on as to this

title when they made these purchases?

Same objections.

A—General knowledge, that is that they thought they

were buying an interest in this tract of land and supposed

the title was good. They paid that price and they had no

knowledge to believe that the title was not good.

Q—What was the capital stock of your corporation ?

A—There are 20,000 shares, which is $2,000,000.

Q—Is there any other matter, Mr. Pond, that occurs to

you that you care to mention that I have not called your

attention to?

A—I think not.
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Cross-Examination.
<

Questions by Mr. Tanner:

Wlieu did yoa first come into the State of Oregon ?

A—If you want me to be technical, I think I was in the

State of Oregon as far back as 1855; but it was not in this

part of it; it was in the southern portion of the State, the

Goose Lake country.

Q—Had you been in the state at any time since that up

to tlie time of this purchase ?

A—No, sir, I think not. I woukl say, however, my
knowledge of Goose Lal<e and that country led me to think

better of this grant than I otherwise would.

Q—How long were yoa in the Goose Lake country?

A—Oh, only a few days. Crossed just below the line and

stopped and traveled up into the country.

Q—You say that this abstract of title was present at the

meeting at Sacramento?

A—I think it was; yes, sir, that is my recollection of it.

I would not swear to that so positively, though, but my
recollection is that it was there. The thing was thoroughly

discussed, Mr. Belcher being present.

Q—Then the act of Congress making this grant and the

act of the legislature and so on, was all before you at that

meeting, was it ?

A—I think it was discussed, yes.

Q—Was not Mr. Colby and Parks delegated by you to

carry out that purchase?

A—They came up here for the simple purpose of making
the transfer to see that there were no liens or incumbrances;

at least, that was our instruction to them.

Q—You never had seen any of those lands, except in the

vicinity of Goose Lake, had you?

A—No. sir. Well, I might say that when I was at Goose
Lake I only had a general idea of this countrj'; I do not

know that I saw any of these lands, even then. Am not

positive about that.

Q—Had any of your associates, that you know of, in this

purchase, ever seen any of these lauds at the time of that

purchase?
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A—Not that I am aware of.

Q—Was uot Mr. Colby acting in this matter when he

came up to Oregon as agent for the rest of you gentlemen ?

A—Not as an agent, any further than to do just what I

have said.

Q—How much of this $200,000, if you know, reached the

Oregon Central Military Road Company ?

A—Well, if you ask me for m}' personal absolute knowl-

edge, I don't know. I supposed at the time that $200,000

reached them.

Q—You don't know whether it did or not?

A—I didn't see it paid.

Q—How much brokerage did you pay ?

A—We paid no brokerage.

Q—Don't you know, as a matter of fact, Mr. Pond, that

only about $125,000 of this money ever reached the com-
pany ?

Objected to as immaterial.

A—Shall I answer from hearsay or from the books of the

company?

Q—(Mr. Mallory)—From your own knowledge?

A—Well, suppose I have seen the books, and they show
one entry. I don't know whether there were other entries.

Q—(Mr. Mallory)—You do not know then, of your own
knowledge? You can answer from your own knowledge, and
that is the only thing you have a right to speak from; just

state what you know ?

A—I know we furnished $200,000 and sent it here to pay

for these lands; we got the deed, and the consideration in

the deed was $200,000, and we supposed it was all paid.

Three or four years since

Q—(Mr. Mallory). It does not matter to these pur-

chases whether the money ever got to that company or not.

A—The company may have paid it out; I don't know who
got it.

Q—Well, state what you were going on to state when
interrupted.

A—Well, I have learned that the company paid out to

other parties a part of this money, or somebody did; I

don't know whether it was brokerage or what it was.
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Q—Did you not testify as a witness before the commis-

sioner that was sent out here to investigate the question as

to whetl)er these roads were seasonably and properly con-

structed or not ?

A—Yes, I did.

Q—I will ask you if yon did not testify before that com-

mission in answer to the cross-interrogatories propounded

to you by J. B. McNamee, one of the commissioners, as

follows: " What was the amount of brokerage in this pay-

ment (referring to this $100,000 payment)? A—We paid

no brokerage. In my reference to brokerage in my
examination in chief, 1 had in mind the fact that

about a year ago I discovered by examination of the books

of the road company that they had received for the first

half of the land purchase but $50,000, while the purchasers

had made $100,000, the other $50,000 having been appro-

priated by some one to another purpose without the knowl-

edge of the purchasers, they supposing that the $100,000

without any charge for brokerage or otherwise was the price

to be paid to the road company for the land. In the mat-

ter of this purch;ise Messrs. W. H. Parks and G.W^. Colby,

above named, were our agents. In the purchase of the

second undivided half a similar course seems to have been

followed, the purchasers paying $100,000, the road com-

pany, according to their books, receiving $75,000."

A—Certainly, that is correct absolutely, except so far as

it says they Avere our agents. I mean to say they were only

our agents to that one extent; that as I said before I got from

their books; I do not know what became of it; they may
have paid all that brokerage so far as I know.

Q—What you testified to there was correct, then, was it?

A—It was correct so far as what I say there, only you

must understand how I got it from the books; and further-

more, it is correct except so far as Mr. Colby was only

agent—I want that qualified—only agent to that extent—to

come here and see that there were no liens or anytiiing of

the kind; call it agent or what you like.

Q—You testified before this commission as I have read to

you, didn't you ?

A—Exactly, and I affirm it now absolutely, word for word.
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except qualifying that word agent, sayiug that he was only

agent to that extent.

Q—But I am asking you if you did not testify before this

commission as it is stated there to you ?

A—Yes, sir, I did. •

Q—You say you do not know of your own knowledge
whether any of these other purchasers composing this syn-

dicate, except yourself and Mr. Lunnitg, paid their$10,000?

A— I only know this with regard to that. I say I abso-

lutely know Mr. Lunning furnished a certificate of deposit,

and so did I; and I think ours were put together; that is my
recollection now. Further than that, I know it was said

that the money was all in. I say of my own knowledge
I do not remember now that I saw the actual certificates ex-

cept in that instance; but I know the parties, and I know
that they told me they paid it, and I know that tbey are

straight, clean business men, too.

Q—You have not been paying any taxes on the unpat-

ented portion of these lands, have you?
A—Well, you would have to let me examine that matter

to be sure. I am of the opinion that we have been taxed

on lands in Klamath county that have not been listed or

patented. That is my impression at the moment.
Q—As a rule you have not been paying on those unpat-

ented lands?

A—No, sir; not as a rule. We have paid on our listed or

patented hinds. The listing, previous to theactof June, 1874-,

was treated as a patent in this State, if it was that class of

lauds. Hence, I will modify my answer where I say "listed,

or patented," by saying listed and patented lands.

Q—Of course, you have not been paying taxes on the un-

surveyed portions, or those portions that have not been
listed or patented to the company ?

A—We have not been paying on the unsurveyed portions.

Wait; I am not so sure about that, either. I think in Klam-
ath County we have been so paying.

Q—How could they assess it to you?

A—I think we have been assessed for lands, even unsur-

veyed, although I would not swear to that positively.
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Q—Have you anywhere /i list of the lands upon which you

have been paying taxes ?

A—They are lying in these different counties, there; they

are assessed to us, and at first they would assess them in

one big chunk, like cutting off a candle, regardless of sec-

tions or anything else, and finally they undertook to cinch

us, and then we made them assess them according to law,

which they did in the last two years, and thereafter we have

been assessed, I think, and have paid assessments on lands

that were not listed; but we have a case in Klamath county

now of a similar character. And I think we are paying

taxes there on lands that have not been listed, but I am not

positive enough of that to swear to it. However, I will say

that we have paid over $50,000 in taxes.

Q—Do you say you have a suit pending in Klamath

County?

A—It is not a suit as yet. It is a disagreement.

Q—Do you know what has become of this Mr. Walker

spoken of?

A—No, sir, I do not. Mr. Walker was mixed up in var-

ious operations, one kind and another, in this country and

that, and for two or three years I kept the run of him more

or less, and the last I heard of him, I think, was in Wash-

ington City, in rather an impecunious condition.

Q—Was he a citizen of Oregon or California ?

A—He was a bird of passage, I think, so far as I know.

I don't know whether he did live. At least I do not know
where his home was. He seemed to be abroad—sometimes

here and sometimes there.

Q—You made no inquiry, any of you, did you, before

this purchase into the fact as to whether this road had actu-

ally been built or not?

A—No, no more than we had the certificate of the Gov-

ernor before us.

Q—You did not know, as a matter of fact, whether it had

been built or not, did you, except from the certificate?

A—The certificate of the Governor. The question was

not raised and no suspicion in regard to it.

Q—You did not send any one up here before this purchase

to inquire into that question ?
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A—No, sir.

Q—Or to look at these lands?

A—No, sir.

Q—How wei'e those twenty thousand shares of capital

stock of this company divided up among you ? v

A— Well, suppose I owned a tenth. I got a thousand

shares of stock—20,000 I would say. A tenth of each half.

We bought it in tenths first.

Q—How much stock would that give you, par value, for

the ten thousand dollars you put into the pool?

Objected to as immaterial and not proper cross-examina-

tion.

A—It would be considerable if it was at par; at that rate,

if you were to take the par value of the stock, according

to that corporation, the property would be worth §2,000,000.

Q—And your stock would represent how much?
Same objection.

A—It would be $100,000; one-twentieth of it would be.

Q—This company that was organized, the California and
Oregon Land Company, did not, as a matter of fact, pay
anything for this land, did it? It was just put into the

name of that company as a matter of convenience?

A—The company simply represents the original parties

to the purchase. They incorporated and put it into the

name of the corporation simply for convenience to allow

them to handle the property and take care of it and pro-

tect it, etc.

Q—You do not know of your own personal knowledge, do
you, whether those few people you mentioned as having

bought stock in this company, bought it without any notice

or knowledge of this alleged fraud or not ?

A—Of course, I do not know what they may have known;
but I do not think they would have paid $200,000 for the

property without they had an idea it was pretty good.

Excused.

The same agreement was made with respect to the signa-

ture of this witness as is noted at the close of the last one.

E. B. Pond.

By Geo. H. Durham, Ex.
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Whereupon further prqceedings herein were now ad-

journed until

Geo. H. Durham, Examiner.

Portland, Oregon, August 17th, 1891—1:30 p.m.

Parties met by consent. Piufus Malloiy, attoi-ney for

defendants, and A. H. Tanner, of counsel of the United

States; whereupon the following proceedings were had,

to wit:

Geo. H . Durham, Examiner.

William S. Ladd, called as a witness for the defendants

and duly sworn, testified as follows:

Direct-Examination.

Questions by Mr. Mallory:

Q— kState your name, age, residence and occupation?

A—W. S. Ladd, residence Portland, Oregon, occupation

banker; I am not quite 65 years old—64 past.

Q—State what relation you sustained at any time to the

defendant, Oregon Central, Military Road Company, or

what official position you ever held in it?

A—I was a stockholder and director.

Q—Were you an officer of that company at the time it

sold its lands to certain parties in Califoruin in 1874, and if

so what office did you then hold? •

A—President of the company.

Q—Was the sale of said lands made on credit or for

cash ?

A—It was made as a cash sale.

Q—Did or did not the purchasers pay the money or its

equivalent for the land purchased by them ?

A—Yes, sir; they paid the cash.

Q—Does or does not any sum remain unpaid for the pur-

chase of said land by the Oregon Central Military Road
Company or has full payment thereof been paid?

A—The purchase price has been fully paid.

Q —At the time the sale of this land was made and the

deeds thereof delivered, or prior thereto, had the said Ore-

gon Central Military Road Company, or any of its officers,

stockholders, agents, or persons in its employ, or acting in

its interest, any knowledge, notice or information, or ground
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to suspect or believe tliat any fraud had been practiced, or

any misrepresentations made by any persons wliomsoever to

induce the Governor of Oregon to falsely issue the certifi-

cates mentioneil in the bill of complaint, certifying that the

Oregon Military Road Company, mentioned in said bill of

complaint, had been duly and seasonably constructed, or

to falsely induce the Secretary of the Interior or Commis-
sioner of the General Land Office to list said land to the said

company as having been duly earned by the construction of

said road, or to induce the President of the United States

to falsely issue patents for these lands so earned ?

Counsel for compainant objects, on the ground that it is

incompetent and immaterial.

A—No; I never heard of any such thing.

Cross-Examination.

Questions by Mr. Tanner:

Q—Who negotiated the sale of the lands, Mr. Ladd?
A—There was two gentlemen came here; one by the name

of Colby.

Q-G. W. Colby?

Counsel for defendants object, on the ground that it is

not proper cross-examination.

A—Yes, sir.

Q—Do you know who the other party was ?

A—I do not now recollect. There was a man by the name
of Parks, but whether he was here with Colby I now fail to

recollect. There were two gentlemen came here to make
negotiations.

Q—Who negotiated the sale on the part of the com-

pany?

A—Mr. Pengra. The talking was done with Mr. Pengra,

and then the directors or stockholders held a meeting, and

the proposition was submitted to them and then action was
taken upon it. That is my recollection.

Q—And who was this purchase price paid to, and b}' whom
was it paid ?

A— It was paid by Mr. G. W. Colby and the gentleman

who was with him. Mr. Colby done the business. I had

the drafts paid to Ladd & Tilton on account of the Oregon



278 UNITED STATES VS. CAL. & OREG. LAND CO.

Central Military Koad Company. J. N. Doiph, as treasurer,

received the respective credits.

Q—How much did the company receive ?

A—They received $125,000.00, May 26th, 1874. That was

paid through the Bank of California. May Slst the Bank

of California telegraphed to Ladd & Tilton to pay G. W.
Colby $50,000.00, but that payment was not consummated

until May 26th. October 13tli, 1874, the final payment was

made of $75,000.00.

Q—Was you president of the company at the time this

land was sold?

A—I was, to the best of my recollection.

Q—The land was sold by the company to these pur-

chasers ?

A—These purchasers represented that they were buying

this property for some California people, but who composed

that party I do not know.

Q—You understood that they were representing some

parties besides themselves, did you ?

A—Yes, sir.

Q—Do you know how long Mr. Colby was up here at that

time ?

Counsel for complainant objects on the ground that it is

not proper cross-examination.

A—No, I do not.

Q—Had you ever seen him before this last payment?

A—I was not here on October 13th. It is my recollection

that Mr. Colby came here first with another party and opened

negotiations towards the purchase of this property, and

after he got the terms he went back to California and made
his arrangement to make the payments; that is my recollec-

tion. I want to state in the way of explanation that this

was started while I was sick. I was unable to be at the

office every day, and I could not recall these transactions

until I took Ladd & Tilton's books and went through them

and found the account, found just how the payments were

made.

Q—How was the money deposited, to the credit of Mr.

Dolph as treasurer ?

A—Yes, sir. On the 26th of May I received credit of
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,000.00 paid through telegram. $75,000.00 was paid in

the way of drafts on a letter of credit ou drafts timt Colby

drew ou parties in California. There was $30,000.00 drawn

on account of credit with a banker in California. That is

to say, the banker had the credit to pay $30,000.00, and the

balance, $45,000.00, was Colby's drafts on the Bank of

California and Rideout & Smith, bankers of Marysville. So

we got out $75,000.00.

Re-DIRECT Examination.

Q—Did you know anything of negotiations having been

carried on between these purchasers and a man by the name

of Walker in California?

A—I do not recollect the name of Walker.

Q—In whose hands had the land been placed by your

company, if anybody, to sell ?

A—Mr. Pengra was the manager of the company in build-

ing the roads and everthiug. He was authorized to find

purchasers. The records will show that he was authorized

to make sale of the lands. He was the general agent of the

company and the superintendent of the construction of all

the roads.

Excused.

W. S. Ladd.

By Geo. H. Durham, Ex.

Attest : Geo. H. Durham, Examiner.

Portland, September 13, 1891. 2 p. m.

The parties met at my office by consent, present by their

counsel, whereupon the following proceedings were had, to

wit:

Joseph N. Dolplt being first duly sworn, testified ou behalf

of the defendants as follows:

Direct Examination.

Questions by Mr. Mallory:

1—State, if you please, your name, age, residence and

occupation ?

A—Joseph N. Dolph; I will be 56 years of age on the

19th of October next; my only occupation at present is as a

Senator of the United States; by profession I am a lawyer.
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2 Q—Did you know at any time of the existence of a cor-

poration known as the Oregon Central Military Eoad Com-
pany ?

A—I did.

3 Q—Were you at any time au officer of that company, or

if not an officer, did you ever have any business relations of

any kind with it ?

A—I was for a time, and I think during tiie last years of

its active existence, the treasurer of the company. I acted

as attorney for the company for several years before it sold

its land grant. I have an impression that during the whole

or a portion of the time I was connected with the company

I was a director, but it is only an impression. My recol-

lection does not serve me on this point—probably because

I have been connected with so man}' companies since. I

would not be positive whether I acted as director of the

company or not.

4 Q—Were you its treasurer at the time it made sale of

its lands ?

A—I think I was.

5 Q—How was that sale made ?—for cash or upon credit ?

A—I am unable to state. I think a considerable portion

of the purchase price was paid down, and have an impres-

sion that a credit was given for a short time for a portion of

it.

6 Q—What is the fact, if you know, about the remainder

of the purchase mone^ having been paid, if a credit was

given ?

A—The purchase price agreed upon was paid, and with-

out any considerable delay.

7 Q—Did there or not any balance then remain unpaid?

A—The whole purchase price was paid and distributed

among the stockholders, and the affairs of the company

wound up within a very brief period after the sale was made.

8 Q—At the time of the sale of this land did you as one

of the officers of the company, or did the company itself or

any of the officers, stockholders or agents representing the

company, to your knowledge, have any knowledge or notice.
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information or ground to suspect or believe that any fraud

had been practiced, or that any representations had been

made by any person, to induce the governors or either of

them to make false certificate concerning the construction of

the road ? •
Objected to as incompetent and immaterial.

A—I had no knowledge or information nor ground to sus-

pect that any misrepresentation had been made by any per-

son to induce the Governor of Oregon to falsely issue the

certificates mentioned. I had no reason to suspect, and no

knowledge or belief, that the certificates had been falsely

issued or were false in any respect. And I had no knowl-

edge or belief, or reason to know or believe, that any other

officer or agent of the company had any reason to believe

that there had been any fraud practiced or any misrepre-

sentation made by any person to induce the Governor of

Oregon to falsely issue the certificates, or in regard to any

matter connected with the company or its property.

9 Q—Had you any knowledge or information of any

fraudulent representation having been made to the Secre-

tary of the Interior or Commissioner of the General Land
Office to induce those officers, or either of them, to make
false lists of lands as having been earned to this company,
or to induce the President of the United States to falsely

issue patents for lands so claimed to have been earned ?

Same objections by complainant.

A—I had not.

10 Q—What knowledge have you, if anything, upon the

question of this purchase having been made by the pur-

chasers bona fide and for value?

Same objections.

A—I think the sale was negotiated mainly by Mr. Pen-
gra. My present impression is, although the deed will

show for itself, that the conveyance was made to Mr. Pen-

gra. As attorneys for the company the firm of Mitchell &
Dolph were requested to prepare an opinion as to the title

of the land grant. This we did, construing the provisions

of the grant, and proceeding upon the assumption that the

lands had been earned by the construction of the road, and
that that fact was evidenced by the certificates of the Gover-
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nor as required bj the termg of the grant. I understood that

our certificate of title was for the satisfaction of the pur-

chasers of the grant, with whom I was not at the time in

communication, I think. I examined the question, and pre-

pared tlie opinion, and in the usual course of business

signed the name of the firm to it. I never had any reason

to suppose but what the purchase was made in good faith,

and have every reason to suppose that the parties believed

they were acquiring good title to the lands.

Cross-Examination of Jos. N. Dolph.

Questions by Mr. Tanner:

11 Q—Are you ablp, Mr. Dolph, to state the particulars

as to the time when this purchase money was paid, and by

whom it was paid ?

A—I am not able to recall dates at all in connection with

this business. It was a great many years ago, and since

then I have had so many larger transactions on hand that,

until my recollection was refreshed to-day, I had forgotten

that I was treasurer of the company. The money was paid

about the time that the deed was made. My impression is—

I

hesitate to give it, because the books and records of the

company will show for themselves—my impression is that

$50,000 was paid down on delivery of the deed, and that

there was a credit for a short time of $75,000, which was

paid through Mr. Ladd, or through the bank of Ladd &
Tilton. The amount received by the company, according to

my present recollection, was $125,000. It was an amount

that just about covered the original outlay of the company
upon the road, without interest. I know the stockholders,

of which I was one, made nothing out of the investment,

and had it not been for the small compensation which I re-

ceived as attorney and treasurer of the company, I should

have lost by my investment in it.

12 Q—Did you become acquainted with Mr. Colby, who
was up here representing the California purchasers?

A—Yes; I met Mr. Colby several times.

13 Q—You say that the certificate of title that was given

by the firm of Mitchell & Dolph was made at the request of

the company, and not at the request of the purchasers?
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A—The request came probably from the president of

the company, or Mr. Pengra. The compensatiou I re-

ceived was from the compauy, I think there had been no

arrangement about my compensation; I received such com-

pensatiou as the directors chose to allow me for my services;

and the preparing of this certificate was done for the com-

pany, as other services performed for it.

14 Q—In that opinion or certificate, of course, you as-

sumed, as a matter of fact, that the road provided for iu the

act of Congress had been, as a matter of fact, constructed,

did you not?

A—Certainly. The opinion has been since printed in

Congressional documents, and undoubtedly you have a copy

of it. I was not employed to investigate the question as to

whether the road had been completed. I know no reason

why such a question should be raised. I knew from reports

of agents and employees of the company, and from other

information, that the road had been constructed; and I

knew also that the Governor's certificate had been issued

to that effect; and therefore I assumed that such was the

fact, that the road had been completed and the grant

earned.

15 Q—You had not been over the road yourself, had you,

at that time ?

A—No; I never have been over the road. I however had

heard much about the road before I ever became interested

in it. I remember the day that Governor Gibbs returned to

his office in this city after he had personally inspected the

first fifty miles of tbe road, of havingacouversation with him
in his office (which was just adjoining mine), in which he said

that that portion of the road was the best mountain road he

had ever seen.

Counsel for complainant moves to strike out all of the

last foregoing answer relative to what was said about this

matter by other parties to the witness.

16 Q—You were a member, I believe, of the 50th Con-

gress ?

A—I was.
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17 Q—And submitted a^-eport, did you not, as chairman

of the Committee on Public Lands recommending the pas-

sage of the bill under which this suit was brought?

A—I did; it may be assumed that that bill is my measure.

18 Q—You say Mr. Pengra negotiated the sale of the

lands for the company'?

A—1 think he was the man that had the most to do with it.

Ee-direct Examination.

19 Q—You do not know, I suppose, what agents he may
have employed to assist him in making the sale?

A—No, I do not; except I tliink that Mr. Colby was con-

nected with him, and that the two in some manner were the

parties who intervened between the company and the real

parties in interest—the people who furnished the money.

20 Q—Do you know anything about a man by the name
of Walker having anything to do with it ?

A—No, I do not remember who the parties were.

Excused.
(Signed) J. N. Dolph.

Attest : Geo. H. Durham, Examiner.

Whereupon further proceedings herein were now ad-

journed without date.

Geo. H. Durham, Examiner.

The United States, Complainant, \

^^- No. 1632
The Oregon Central Military Egad Company, i

Defendant. ;

District of Oregon, ss.

Monday, October 26, 1891.

The parties to the above-entitled suit appearing before

me at my office, the United States being represented by A.

H. Tanner, Esq., its solicitor, and the defendant by Eufus

Mallory, Esq., of its solicitors, whereupon the following pro-

ceedings were had, to wit

:

Counsel for the complainant now ofifers to call witnesses

to show that the wagon road known as the Oregon Central

Wagon Eoad, and referred to in the bill in this suit, was
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never built as required by the Act of Congress, and that

the certificates of the Governors that it was built and con-

structed were obtained by misre^Jresentation, as charged in

the bill.

Counsel for the defendant, the California and Oregon

Land Company, objects to the introduction of this testimony

as immaterial and irrelevant, for the purpose of controvert-

ing the matters contained in the plea or the testimony in-

troduced in pursuance thereof.

Examiner.—Let the record show that George Joseph, here-

tofore sworn as a witness in behalf of the complainant in

this case, was thereupon called to the stand and interrogated

by complainant's counsel as follows :

Q—State fully and at length all you know as to whether

or not the wagon road known as the Oregon Central Mili-

tary Wagon Road referred to in the bill in this suit was ever

built or constructerl, ai)d describe fully all that was done by

said company in reference thereto, and state fully also all

that you know in reference to the way the certificates of the

governors of Oregon, that said road or portions thereof had

been built, were obtained.

Counsel for the defendant objects to the question as ir-

relevant and immaterial to the issue made by the plea in

this case, and as immaterial for the purpose of answering

any evidence taken in support of the plea, and for the fur-

ther reason that the plea raises no issue upon the question

of the construction of the road; and before an answer shall

be made to the question, counsel for the defendant, the

California and Oregon Land Company, requests the exam-

iner to certify the question to the court for his opinion as to

whether the question should be answered.

Examiner's Note.

Before taking the answer, I will certify this question to

the court as requested by counsel for the defendant, for the

purpose of taking the opinion of the court as to the rele-

vancy and materiality of the testimony, sought by the ques-

tion referred to.

Geo. H. Durham, Examiner.
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The above question having been submitted to the court

and the objections of defendants' counsel by it sustained,

the counsel for complainant then stated that in view of the

ruling of the court he had no further testimony to offer and

therefore rested his case.

Geo. H. Durham, Examiner.

District of Oregon, ss.

I, G. H. Durham, Examiner, do hereby certify that the

testimony of the witnesses named in the foregoing record

was taken before me at the time, places and in the manner

theieiu recited and shown; that before testifying, each of

said witnesses was by me duly and seveially sworn to tell

the truth, the whole truth and nothing but the truth; that

the testimony of each of said witnesses was taken before me
and under my direction, in shorthand by a stenographer

therefor duly sworn by me, and the shorthand notes were

either signed by the witnesses or the witnesses' names were

appended to the extended record by me, by stipulation of

the parties.

Geo. H. Durham, Examiner.

Endorsed : Filed Nov. 23, 1891.

K. H. Lamson, Clerk.

Portland, Oregon, January 13th, 18Y2.

Messrs. Mitchell & Dolph:

Gentlemen : The following statement of the chain of

title of the Oregon Central Military Road Company to cer-

tain lands, is submitted for your examination and opinion as

to the validity and present condition of such title.

First. The Oregon Central Military Eoad Company is a

corporation duly incorporated April 14th, 1864, under the

general incorporation laws of the State of Oregon, (a copy

of which, with the amendments, is hereto attached marked

Exhibit "A") ftjr the purpose of constructing a wagon road

from Eugene City to the eastern boundary of the State of

Oregon.

Second. An act of Congress of the United States, en-

titled " An act granting lands to the State of Oregon to aid

in the construction of a military road from Eugene City to

the southern or eastern boundary of the State." Approved
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July 2d, 1864. (See Statutes at Large of the Uniled States,

page , a copy of which act is hereto attached marked

Third. An act of the Congress of the United States en-

titled " An act to amend an act entitled an act granting

lands in the State of Oregon to aid in the construction of a

military road from Eugene Citj to the eastern boundary of

the State." Approved December 26th, 1866, (acopy of which

is hereto attached marked " C." See 14th Statutes at

Large of the United States, page 374.)

Fourth. An act of the Legislative Assembly of the State

of Oregon, entitled " An act donating certain lands to the

Oregon CentralMilitaryKoad Company," a copy of which is

hereto attached marked "D, " and which is found published

in the journal of the Senate proceedings of the session of

1864.

Fifth. An act of Congress, entitled "An act to amend an

act entitled an act granting lands to the State of Oregon to

aid in the construction of a military road from Eugene City

to the eastern boundary of the State," approved March 3d,

1869, a cepy of which is hereto attached marked " E," and

which is found in 15th United States statutes at large, page

338.

Sixth. The entire road of the company was completed in

all respects according to the said several acts of Congress

and the laws of the State of Oregon, and duly approved by

the Governor of the State of Oregon, as appears by the

original letter of Hon. Joseph S. Wilson, Commissioner of

the General Land Office, to Hon. H. VV. Corbett, United

States Senator from Oregon, dated March 2d, 1870, hereto

attached marked "F."
|_SEAL.] W. S. Ladd,

Prest. O. C. M. K. Co.

United States of America,
State of Oregon.

ss.

We, the undersigned attorneys and counselors at law, re-

siding at the city of Portland, in the county of Multnomah,

in the State of Oregon, in the United States of America, do

hereby certify that we have examined the acts of Congress
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and the act of the legislative assembly of the State of Ore-

gon, made part of the foregoing abstract of title, and that

said several acts were duly passed and published as therein

stated, and that said copies are true and correct copies of

the said several acts as the same are published by authority.

MITCHELL & DOLPH,
Attorneys and Counselors at law.

EXHIBIT "A."

Private Incorporations,

An Act Providing for Private Incorporations and the Appro-

priation of Private Property Therefor.

Be it enacted by the legislative assembly of tbe State of

Oregon, as follows:

Section 1. Whenever three or more persons shall desire

to incorporate themselves, for the purpose of engaging in

any lawful enterprise, business, pursuit or occupation, they

may do so in the manner provided in this act.

Sec. 2. Such persons shall make and subscribe written

articles of incorporation in triplicate, and acknowledge the

same before any officer authorized to take the acknowledge-

ment of a deed; and file one of such articles in the office of

the Secretary of State, another with the clerk of the county

where the enterprise, business pursuit or occupation, is

proposed to be carried on, or the principal office or place

of business is proposed to be located, and retain the third

in possession of the corporation.

Sec. 3. The articles of incorporation, or a certified copy

of the one filed with the Secretary of State, or the County

Clerk, is evidence of the existence of such corporation.

Sec. 4. The articles of incorporation shall specify:

1. The name assumed by the corporation, and by which

it shall be known, and the duration of the corporation, if

limited.

2. The enterprise, business, pursuit or occupation, in

which the corporation proposes to engage.

3. The place where the corporation proposes to have its

principal office or place of business.
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4. The amount of the capital stock of the corporation.

5. The amount of each share of such capital stock.

6. If the corporation is formed for the purpose of navi-

gating any stream or other water, or making or construo|i-

ing any railroad, macadamized road, plank road, clay road,

canal or bridge, the termini of such navigation, road, canal,

or site of such bridge.

Sec. 5. Upon the making and filing of the articles of in-

corporation, as herein provided, the persons subscribing

the same are corporators; and authorized to carry into

effect the object specified in the articles, in the manner pro-

vided in this act; and they and their successors, associates

and assigns, by the name assumed in such articles, shall

thereafter be deemed a body corporate with power:

1. To sue and be sued.

2. To contract and be contracted with.

3. To have and use a corporate seal, and the same to

alter at pleasure.

4. To purchase, possess and dispose of such real and

personal property as may be necessary and convenient, to

carry into effect the object of the incorporation.

5. To appoint such subordinate officers and agents as

the business of the corporation may require, and proscribe

their duties and compensation.

B. To make by-laws, not inconsistent with any existing

law, for the sale of any portion of its stock for delinquent

or unpaid assessments due thereon, which sale may be made
without judgment or execution; provided, that no such sale

shall be made without thirty days' notice of the time and
place of sale, in some newspaper in circulation in the neigh-

borhood of such company; for the transfer of its stock, the

management of its property, and for the general regulation

of its affairs.

Sec. 6. The corporators, or any portion of them, desig-

nated by a majority of the whole number, are authorized to

open books and receive subscriptions to the capital stock of

the corporation, and as soon as such capital stock has been
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subscribed they shall give^ notice to the subscribers to meet

at such time auJ place as they may designate, for the pur-

pose of electing not less than three nor more than seven

directors, as the stockholders present shall determine; pro-

vided, that it shall be lawful in the orgauization of any cor-

poration proposing to construct more than ten miles of rail-

road to elect a board of directors as soon as one-half of the

capital stock has been subscribed.

Sec. 7. The corporators present at such meeting shall

be inspectors of the election, and certify who are elected

directors, and appoint the time and place for their first

meeting; and each stockholder who shall attend in person

or by proxy, appointed by writing, and subscribed by such

stockholder, shall be entitled to one vote for each share of

capital stock subscribed by him; but after such first elec-

tion of the directors, no person shall vote on any share upon

which any installment, or portion thereof, is then due and

unpaid.

Sec. 8. No person is eligible to the office of director un-

less he is a stockhoLier in the corporation and resident of

the State, and a director ceasing to be such stockholder or

resident ceases to be a director; provided, that coporations

constructing railroads in this State may permit a minority

of the board of directors to reside out of this State. Be-

fore entering upon the discharge of their duties, the direct-

ors shall each take and subscribe an oath to faithfully and

honestly discharge such duties.

Sec. 9. The directors, when elected and qualified at the

first meeting thereafter, shall elect one of their number pres-

ident, who shall preside at their meetings, and perform

such other special duties as the directors may authorize,

and at the same time shall appoint a secretary, whose duty

it sliall be to keep a fair and correct record of all the official

business of tiie corporation. From the first meeting of the

directors the powers vested in the corporation are exercised

by them, or by their officers or agents, under their direc-

tion, except as otherwise specially provided in this act.

Sec. 10. The notice of the time and place of the first

meeting of the stockholders, for the election of directors,
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shall be given by publication of the same for thirty days be-

fore such meeting in some newspiiper, publislied at least

once a week, in the coucty where the meetiug is to be held,

or in some newspaper published in like manner, and in gen-

eral circulation therein; provided, that nothing herein con-

tained shall be construed to prevent such stockholders from

holding such meeting for the election of directors before the

expiration of thirty days after such stock is subscribed, and

without the publication of the notice above referred to; pro-

vided, further, that all such stockholders shall be present

at such meeting, or consent thereto in writing, which con-

sent shall be filed with the secretary of such company. All

notices of subsequent meetings of stockholders or directors

shall be given for such time and in such manner as the di-

rectors may prescribe.

Sec. 11. There shall be an annual election of directors,

and at each election after the first, the president of the cor-

poration shall act as inspector of election, and certify who
are elected directors. The directors chosen shall hold

their otfices for one year thereafter, and until their succes-

sors are elected and qualified. The powers vested in the

directors may be exercised by a majority of them.

Sec. 12. Every corporation organized under this act

shall'keep a stock-book in such manner as to show intelli-

gibly the original stockholders, their respective shares, the

amount paid, and the amount due thereon, if any, and all

transfers thereof, which stock-book, or a certified copy

thereof, as to the items in this section specified, shall be

subject to the inspection, at all reasonable hours, of any

person interested therein and applying therefor.

Sec. 13. The stocks in all private corporations organ-

ized under this act, are tw be deemed personal property,

and subject to attachment, execution, levy and sale, as such;

and the corporation, in case of such sale, is required to

make the necessary transfer to the purchaser, upon the

stock-book.

Sec. 14. All sales of stock, whether voluntary or other-

wise, transfer to the purchaser all rights of the original

holder, or person from whom the same is purchased, and
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subject such purchaser to the payment of unpaid balance,

dne, or to become due, on such stock ; but if the sale be

voluntary, the seller is still liable to existing creditors for

the amount of such balance, unless the same be duly paid

by such purchaser.

Sec. 15. If the directors of a corporation declare and

pay dividends, when the corporation is insolvent, or Avhich

renders it insolvent, or diminislies the amount of its cai)ital

stock, such directors shall be jointly and severally liable for

the debts of the corporation then existing, or incurred

while they remain in office ; or if such directors shall, by
any official act or conduct, fraudulently induce any person

to give credit to such corporation, they shall be liable in

like manner to such person for any loss he may sustain

thereby; but any director who voted against such dividend,

or such fraudulent act or conduct, if present, or who there-

after, as soon as the same came to his knowledge, filed his

objection thereto, shall be exempt from such liability.

Sec. 16. Any corporation organized under this act,

which does not elect directors and commence the transaction

of the business for which it was formed within one year

from the time of the filing of the articles of incorporation,

shall thenceforth be divested of its corporate powers, and if

such corporation shall for any period of six months after the

commencement of its business neglect and cease to carry on

the same, its corporate powers shall also cease.

Sec. 17. All corporations that expire by the limitation

specified in their articles of incorporation, or are annulled

for forfeiture or other cause by the judgment of a court,

continue to exist as bodies corporate for the period of five

3'ear8 thereafter, if necessary, for the purpose of prosecuting

or defending actions, suits or proceedings, by or against

them, settling their business, disposing of their property,

and dividing their capital stock, but not for the purpose of

continuing their corporate bnsiness.

Sec. 18. The stockholders of any pi ivate incorporations

heretofore incorporated by any special act of the legislature,

may at any time hereafter, while such corporation exists, in-

corporate themselves under this act in the mode herein pre-
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scribed, for the jjurpose of carrjing on the enterprise,

business, pursuit or occupation, for which they m;ij have

been specially incorporated; and the filing of the articles of

incorporation shall be deemed a surrender of snch special

incorporation, but not of any vested rights thereunder, aud

thereafter such corporation shall have the powers and privi-

leges, and be subject to the liabilities and limitations

provided by this act, and not otherwise.

Sec. 19. Any corporation organized under the provisions

of this act, may, at any meeting of the stockholders which

is called for such purpose, by a vote of the majority of the

stock of such corporation, increase or diminish its capital

stock or the amount of the shares thereof, or authorize the

dissolution of and the settling of its business, and disposing

of its property, and dividing its capital stock; provided,

however, that the capital stock of any corporation formed

under this act, except corporations formed for the purpose

of making aud constructing a railroad, shall never exceed

the sum of two millions of dollars, and any cor|)oration that

shall violate this provision of this act shall forfeit its cor-

porate rights.

Sec. 20. Any corporation formed for the purpose of

navigating any stream or other water, may, by virtue of

such incoiporation, construct any railroad, macadamized

road, plank road, or clay road, or canal, or bridge, neces-

sary and convenient for the purpose of transporting freight

or passengers across any portages on the line of navigation,

occasioned by any rapids or other obstructions to the

navigation of such stream or other water in like manner

or with like efifect, as if such corporation had been

specially formed for such purposes, but no corporation

formed under this act, or heretofore or hereafter incorpo-

rated by any special act of incorporation, passed by the

legislative assembly of this State, or otherwise, for the pur-

pose of navigating any stream or other water of this State,

or forming the boundary thereof in whole or in part, nor

any stockholder in such corporation shall ever take or

hold stock, or any interest directly or indirectly in

the stock of an}' corporation which may be formed under this
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act, for the purpose of building or constructing any road in

this act mentioned; norsbUll any such corporation ever pur-

chase, lease or in any way control such road or the corpo-

rate rights of such last named corporation; provided, fur-

ther, that corporations iieretofore incorporated or which

may hereafter be formed under this act, for the purpose of

establishing and keeping a ferry across any stream or otlier

water of this State or forming the boundary thereof, in

whole or in part, shall not be deemed a corporation for the

purpose of navigating such stream of water, within the

meaning of this act, nor shall the stockholdeVs thereof be

restrained from taking or holding stock in a corporation

formed under this act for the purpose of constructing or

building any road.

Sec. 21. The stockholders may, by a majority vote of the

stock, change its general place of business.

Sec. 22. The directors of any corporation may file sup-

plementary articles of incorporation at any time, when a

unanimous vote of all the stock subscribed shall so deter-

mine, for the purpose of engaging in any new enterprise or

business pursuit, not in violation of law, or for the purpose

of changing any part of their road or canal or either ter-

minus or both; the directors shall cause a notice to be pub-

lished of the filing of such supplementary articles setting forth

the object of the same.

COEPORATIONS.

When authorized to appropriate land for corporate pur-

poses.

Sec. 23. A corporation organized for the construction of

any railroad, macadamized road, plank road, clay road,

canal or bridge, shall have a right to enter upon any land

between the termini thereof, for the purpose of examining,

locating and surveying the line of such road or canal or the

site of such bridge, doing no unnecessary damage thereby.

Sec. 24. Such corporation may appropriate so much of

said land as may be necessary for the line of such road or

canal, or the site of such bridge, not exceeding sixt}' feet

in width, besides a sufiScient quantity thereof for toll
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lioases, work-shops, materials for construction, timber ex-

cepted, a rif^ht of way over adjacent lands to enable such

corporation to construct and repair its road, canal or bridge,

and to make proper drains; and in the case of a railroad to

appropriate sufficient quantity of such lands, in addition to

that before specified in this section, for the necessary side

tracks, depots and wnter stations, and the right to conduct

water thereto by aqueduct. But no such appropriation of

private property shall be made until compensation therefor

be made to th© owner thereof, irrespective of any increased

value thereof, by reason of the proposed improvement by

such corporation, in the manner hereinafter provitled.

Sec. 25. Any corporation may change the grade or lo-

cation of its road or canal, not departing from the general

route specified in the articles of incorporation, for the pur-

pose of avoiding annoyances to public travel or dangerous

or deficient curves or grades, or unsafe or unsubstantial

grounds or foundation, or for other like reasonable causes,

and for the accomplishment of such change, shall have the

same right to enter upon, examine, survey and appropriate

the necessary lauds and materials, as in the original location

and construction of such road or canal.

Sec. 26. When it shall be necessary or convenient in the

location of any road herein mentioned, to appropriate any

})art of any public road, street or alley, or public grounds,

the county court of the county wherein such road, street,

alley or public grounds may be, unless the same be within

the corporate limits of a municipal corporation, is author-

ized to agree with the corjDoration constructing the road

upon the extent, terms and conditions upon which the same

may be appropriated or used and occupied by such corpo-

ration, and if such parties shall be unable to agree thereon,

such corporation may appropriate so much thereof as maj' be

necessary and convenient in the location and construction

of said road.

Sec. 27. Whenever a private corporation is authorized to

appropriate any public highway or grounds, as mentioned

in the last section, if the same be within the limits of any

town, whether incorporated or not, such corporation shall
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locate their roail upon sucji pai'ticular road, street or alley,

or public grounds, within such town, as the local authorities

mentioned in the last section, and having charge thereof,

shall designate; but if such local authorities shall fail or re-

fuse to make sucli designation within a reasonable time

when requested, such corporation may make such appropria-

tion with reference thereto.

Sec. 28. Whenever such public highway or grounds is

taken by a private corporation by agreement with the local

authorities. mentioned in seition 26, such corporation may
place such gates thereon, aud charge and receive such tolls

thereat as such local authorities may consent to by such

agreement, and none other; liut when the same is appro-

priated without such agreement, as provided in section 27,

such corporation shall not place any gate or other obstruc-

tion upon the public highway or grounds appropriated, nor

charge or receive any toll from any person passing over or

along the same.

Sec. 29. Any road, other than a railroad, constructed by

a corporation formed under this act, shall be cleared of

standing timber for thirty feet in width of said road, and

shall have a track in the center not less than sixteen feet

wide, finished and kept in good traveling condition, except

when the cutting on said road is six feet or more deep on

either side, in which ca^e such track may not be more than

ten reet wide, with turnouts of sixteen feet in width for

every quarter of a mile of such narrow track.

Sec. 30. All streams or other waters upon the line of

such road shall be safely and securely bridged, except where

the county court of the county wherein the line of such road

may cross such streams, or other water, or if such stream

or other water form the boundary between the two counties,

then the county court of either of said counties, may author-

ize the corporation to place a ferry-boat upon such stream

or other water, to be kept and run for such toll as the

county court may prescribe, and in the manner required of

ferries established under the general statutes in relation to

ferries; or except where such county court may authorize

such corporation to connect their road with a ferry, now or
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hereafter established over such stream or other water, uu-

der the general statute in relation to ferries.

Sec. 31. Whenever a road of any kind herein mentioned,

other than a railroad, is completed, or any particular sec-

tion of it fit for public travel, the corporation shall give no-

tice thereof, by publication in some newspaper of general

circulation along the line of such road or section, or by

posting notices along the line of such road or section, or by

posting notices along such line in some conspicuous places,

not less than five miles apart, and thereafter such road or

section thereof is a common highway, so that every person,

with his stock and vehicles of every description may travel

thereon upon the payment of the tolls prescribed by the

corporation, subject to the power of the corporation, by
giving notice thereof in like manner, to suspend such right

of travel npon all or any portion of such road, for a reason-

able time, to enable it to make any necessary repairs or im-

provements thereon.

Sec. 32. A corporation shall only collect and receive

toll on its road at a gate established thereon, and such shall

be plainly and specifically printed or written upon a sign-

board, posted at such gate, in plain view of the traveler

on the road; but such corporation shall not establish any

gate within the limits of any town, whether incorporated or

not, or within one-half mile of the limits of such town, ex-

cept as specially provided in section 28; but no person

traveling on foot, or going in any manner, or with any prop-

erty, from one part of his farm to another part, or going to

or from church, funerals or elections, is liable to pay for

traveling upon such roads.

Sec. 33. Any person traveling upon any road herein

mentioned, who shall pass through a gate thereon, without

paying a toll legally chargeable thereat, or who shall go

around such gate, with intent to avoid the payment of such

toll, shall be liable to the corporation for three times the

amount thereof, and any corporation which, by its agents

and servants, or in any manner shall illegally collect any

toll from any person traveling on such road shall be liable

to such person for three times the amount thereof.
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Sec. 34. Any bridge constructed bj a corporation fornoed

under this act, when completed and fit for travel, and no-

tice thereof is posted in some ccmspicuous place on such

bridge, or bj' publication in a newspaper, as the case of a

road, is a common highway, within the meaning and sub-

ject to the conditions specified in section 31, as to roads,

and subject to tlie further power of the corporation to pre-

scribe by advertisement in some conspicuous place on the

bridge, the rate of speed any one may travel on such

bridge.

Sec. 35. A corporation may collect and receive such tolls

for crossing its bridge, as may be plainly written or printed

upon a signboard, posted in some conspicuous place on

such bridge, but no person not liable to pay toll on a road

as provided in section 32, is liable to pay toll for crossing

such bridge; and any person who shall pass over such bridge

without paying the toll legally chargeable thereat, or any

corporation which shall illegally collect any toll from any

})ersoa crossing such bridge, shall be respectively liable to

each other for three times the amount of such toll, as pro-

vided in section 33, in case of roads.

Sec. 36. Every corporation formed under this act for

the construction of a railroad, as to such road shall be

deemed common carriers, and shall have power to collect

and receive such tolls or freights for transportation of per-

sons or property thereon as it may prescribe.

Sec. 37. It shall be the duty of every incorporation

organized for the construction of any macadamized road,

plank road, clay road, or bridge, to keep an accurate state-

ment or account of the moneys expended by such corpora-

tion, in the construction of any such road or bridge, and

keeping the same in repair, including any sums paid for

lands, appropriated as necessary for said corporation, which

statement or account shall be verified at the time of the

annual meeting held for the election of directors, by the

president of the said corporation, or one of the directors

thereof, to the effect that he believes the said account to be

just and correct, and a copy of such verified account shall,

within ten days after such annual election, be deposited
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with the clerk of the county with whom the articles of in-

corporation are tiled. Said corporation shall also keep an

accurate account of the tolls received for traveling upon

said road or bridge, or of other profits accruing to said

corporation, which account shall be verified in like mauaer,

and a copy theieof deposited with said county clerk within

ten days after such annual election.

Sec. 38. At any time after the expiration of ten years

from the time of taking tolls on any macadamized road,

plank road, clay road or bridge, it shall be laAvful for the

county court of any county through which any such road or

part thereof shall pass, or in which such bridge may be

situated, to pay to such corporation the amount of money
expended by it in the construction of such road or bridge,

and keeping the same in repair, and all other necessary ex-

penses, including any sums paid for lands appropriated by

such corporation, together with interest on said account and

sums of money, at the rate of twenty per centum per annum,

after deducting from said amount the tolls and other profits

annually received by said corporation, and after the pay-

ment of the amounts expended in constructing and keeping

in repair said road or bridge and other necessary expenses

incurred in or about the same and interest thereon, less the

amount received by such corporation, the said road or bridge

shall liecome free for public travel.

Sec. 39. The foregoing section shall not be construed so

as to prohibit said county court, at any time before the ex-

piration of said period of ten years, from purchasing said

road or bridge, for any sum that may be agreed upon by the

said county court and corporation.

Mode of Proceeding to Appropriate Lands by Private

Corporations.

Sec. 40. Whenever any corporation, authorized as in the

provisions of this act to appropriate lands or right of way,

is unable to agree with the owner thereof as to the compen-

sation to be paid therefor, or if the owner be absent from

the State, such corporation may maintain an action in the

circuit court of tlie proper county against such owner, for

the purpose of having such lands appropriated to its use.
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and for tletermining the compensation to be paid to such

owner therefor.

Sec. 41. Such action shall be commenced and proceeded

in to a filial determination in the same manner as an action

at law, except as in this title otherwise specially provided.

Sec. 42. The action shall be commenced against the per-

son in actual possession of the land at the time, or if the

property be not in actual possession of any one, then against

the person acting as the owner thereof, or if there be no one

in actual possession, or acting as the owner thereof, then

against an owner unknown.

Sec. 43. The complaint shall describe the land sought to

be appropriated, with convenient certainty. If the defend-

ant, or either of several defendants, is a non-resident of this

State, or unknown, service of the summons mfiy be made by

publication, as in ordinary cases.

Sec. 44. A defendant in actual possession may, for an-

swer, plead that he is in possession only as the tenant of

another, naming him and his place of residence, if known,

and thereupon the landlord, if he apply tlierefor, shall be

made defendant in place of the tenant, and thereafter the

action shall proceed in all cases as if originally commenced
against him.

Sec. 45. The defendant, in his answ^er, may set forth any

legal defense to the appropriation of such lands, or any

portion thereof; or omitting such defense, aver the true

value of the land in question, or the damage resulting from

the appropriation thereof, or both.

Sec. 46. Upon the motion of either party, before the

formation of the jury, the court, upon the request of either

party, shall order a review of the lands in question, and
upon the return of the jury the evidence of the parties may
be heard, and the verdict of the jury given.

Sec. 47. Upon the payment into court of the damages
assessed by the jury, the court shall give judgment, appro-

priating the lands in question to the corporation, and there

after such lauds are the property of such corporation.
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Sec. 48. Either party to the action may appeal from a

judgQient tliereiu, in like maiiuer and with like efifect, as in

ordinary cases; but such appeal shall not stay the proceed-

ings so as to prevent such corporation from taking such

lands into possession and usiug them for the purposes 'of

the corporation.

Sec. 49. The costs and disbursements of the defendant

shall be taxed by the clerk and recovered of the corpora-

tion; but if it appears that such corporation tendered the

defendant, before commeuciug the action, an amount equal

to or greater than that assessed by the jury, in such case

the corporation shall recover its costs and disbursements of

the defendant.

Sec. 50. If any judgment in such action be reversed, and a

new trial had, and at such second trial the jurj' assess the

damages of the defendant at a greater sum than before, the

court shall, in addition to the judgment appropriating the

land, as provided in .section 44, give judgment in favor of

the defendant for such excess.

Sec. 51. If the defendant accept the damages paid to the

clerk, he waives his right of appeal, and if he do not, such

sum shall remain in the control of the court, to abide the

event of the appeal, and if the defendant or unknown owner

of the land do not appear and claim the same, it shall be

invested for the benefit of whom it may concern, as in case

of unclaimed moneys in the sale and partition of lands.

Sec. 52. Whenever the law authorizes private real prop-

erty to be appropriated to public uses, the same may be en-

tered upon, examined, surveyed and selected, in the mode
prescribed by the statute giving such authority, and there-

after the State, county, or other municipal or public cor-

poration therein, seeking and authorized to make such ap-

propriation, may proceed in the mode in this title pre-

scribed, to have such property appropriated, and the com-
pensation therefor determined and paid, and not otherwise;

except that the compensation in the case of such State,

county, municipal or public corporation, is paid by tiie de-

posit in court of an order duly drawn upon the treasurer

thereof, for the amount of such compensation.
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An act to amend an act relating to private corporations,

their formation {lud the appropriation of land for

corporate purposes. Approved October 24th, 1866.

Section 1. Be it enacted by the Legislative Assembly of

the State of Oregon:

That section nineteen, title one, of chapter eight of said

act be amended to read as follows:

Sec. 19. Any corporation organized under the provisions

of this act may, at any meeting of the stockholders which is

called for such purpose, by a vote of the majority of the

stock, or the amount of the shares thereof, authorize the

dissolution of such corporation, and the settling of its busi-

ness, and disposing of its property, and dividing its capital

stock in any manner it may see proper.

Section 19, page 663, amended in 1866.

An act to amend the law of this State in relation to private

corporations. Approved Oct. 24th, 1866.

Section 1. Be it enacted by the legislative assembly of

the State of Oregon :

Section six, of Chapter eight of the General Laws of this

State, relating to the formation of private corporations, is

hereby amended so as to read as follows:

Sec. 6. The corporators, or any portion of them desig-

nated by a majority of the whole number, are authorized to

open books and receive subscriptions to the capital stock

of the corporation, and as soon as such capital stock has

been subscribed, they shall give notice to the subscribers to

meet at such time and place as they may designate, for the

purpose of electing not less than three directors, as the

stockholders present shall determine; provided, that it shall

be lawful in the organization of any corporation to elect a

board of directors as soon as one-half of the capital stock

has been subscribed.

Sec. 2. Section eleven of said Chapter eight is hereby

amended so as to read as follows:

Sec. 11. There shall be an annual election of directors,

and at each election after the first, the president of the cor-

poration shall act as inspector of the election, and certify
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who are elected directors. The directors i.'hosea shall hold

their offices for one year thereafter, and until their succes-

sors are elected and qualified. The powers vested in the

directors may be exercised by a majority of them, and any

less number may constitute a quorum at all regular and

stated meetings authorized by the bj'-hiws of the cor[)ora-

tion, in all cases when either the directors or incorporators

shall have filed with the secretary of state and county

clerk a written statement, designating such less number
sufficient to form a quorum; and insurance companies

formed under this law may designate in their articles of in-

corporation what amount of percentage of the capital stock

shall be required to be paid in before commencing busi-

ness, and the stockholders shall be liable for the residue of

the stock held by them respectively, when the business or

liability of the corporation shall require it. Section eleven,

pages 661 and 662, General Laws, amended in 1866.

An act to amend Section 12, of Title 1, of Chapter 8 of the

General Laws, approved Oct. 28, 1868.

Be it enacted by the legislative assembly of the State of

Oregon:

Section 1. That section 12 of the act relating to private

corporations be amended so as to read as follows:

Sec. 12. Every corporation organized under this act

shall keep a stock-book in such manner as to show intelli-

gibly the original stockholders, their respective shares, the

amount paid and the amount due thereon, if any, and all

transfers thereof; which stock-book, or a certified copy

thereof, as to the items in this section specified, as well as

all other books of the corporation necessary for carrying on

its business, shall be subject to the inspection, at all reason-

able hours, of any person interested therein and applying

therefor. (Section 12, page 662, General Laws, amended
in 1868.)

"B."

Chap. CCXIII. An act granting lands to the .State of

Oregon, to aid in the construction of a military road from

Eugene City to the eastern boundary of said State.

Be it enacted by the Senate and House of Representatives
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of the United States of America in Congress assembled:

That there be, and hereby is, granted to the State of Ore-

gon, to aid in the construction of a military wagon road from

Eugene City, by way of Middle Fork of Willamette river,

and the most feasible pass in Cascade Range of mountains

near Diamond peak, to the eastern boundary of the State,

alternate sections of public lands, designated by odd num-

bers, for three sections in width, on each side of said road.

Provided, that the lands hereb}' granted shall be exclu-

sively applied in the construction of said road, and shall be

disposed of only as the work progresses, and the same shall

be applied to no other purpose whatever. And provided,

farther, that any and all lands heretofore reserved to the

United States by act of Congress or other competent author-

ity, be and the snme are leserved from the operation of this

act, except so far as it may be necessary to locate the route

of said road through the same, in which case the right of

way is granted.

Sec. 2. And be it further enacted, that the said lands

hereby granted to said State shall be disposed of by the

legislature thereof for the purpose aforesaid, and for no

other; and the said road shall be and remain a public high-

way for the use of the government of the United States free

from tolls or other charge upon the transportation of any

property, troops or mails of the United States.

Sec. 3. And be it further enacted, that said road shall

be constructed with such width, graduation, and bridges,

as to permit of its regular use as a wagon road, and in such

other special manner as the State of Oregon may pre-

scribe.

Sec. 4. And be it further enacted, that the lands hereby

granted to said State shall be disposed of only in the fol-

lowing manner, that is to say: that a quantity of land not

exceeding thirty sections for said road may be sold; and

when the Governor of said State shall certify to the Secre-

tary of the Interior that an}' ten continuous miles of said

road are completed, then another quantity of laud granted,

not to exceed thirty sections, may be sold, and so from time

to time until said road is completed; and if said road is not
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completed within five years, no further sales shall be made,

and the land remaining unsold shall revert to the United

States.

Approved July 2d, 1864.

"C." •

An act to amend an Act entitled "An act granting lands

to the State of Oregon to aid in the construction of a mili-

tary road from Eugene City to the eastern boundary of said

State."

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled:

That an act entitled "An act granting lands to the State

of Oregon, to aid in the construction of a military road

from Eugene City to the eastern boundary of said State,"

be amended as follows: "That there be, and is hereby

granted to said State, for the purposes aforesaid such odd

sections or parts of odd sections, not reserved or otherwise

legally appropriated, within six miles on each side of said

road, to be selected by the surveyor general of said State,

as shall be sufficient to supply any deficiency in the quan-

tity of said grant, as described, occasioned by any lands sold

or reserved, or to which the right of pre-emption or home-

stead have attached, or which for any reason were not sub-

ject to said grant within the limits designated in said

act."

Approved December 26th, 1866.

"D."
An act donating certain lands to the Oregon Central Mil-

itary Eoad Company.

Whereas, the last session of Congress of the United States

passed a certain act, donating lands to the State of Oregon,

which act is here set forth, to wit: "An act granting

lands to the State of Oregon, to aid in the construction of a

military road from Eugene City to the southern or eastern

boundary of said State.

Be it enacted by the Senate and House of Representatives

of the United States of America in Congress assembled:
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"Section 1. That tbere*be and hereby is granted to the

State of Oregon, to aid in the construction of a militaiy wagon
road from Eugene City by way of middle fork of tlie Willa-

mette river, and the most feasible pass in the Cascade

range of mountains near Diamond peak, to the southern or

eastern boundary of the State, alternate sections of public

lands, designated by odd numbers, for three sections in

width on each side of the road.

Provided, that the lands hereby granted shall be exclusively

applied in the construction of said road, and shall be dis-

posed of only as the work progresses, and the same shall be

applied to no other purpose whatever. And, provided fur-

ther, that any and all lauds heretofore reserved to the

United States by act of Congress or other competent author-

ity be and the same are reserved from the operation of this

act, except so far as may be necessary to locate the route of

said road through the same, in which case the right of way is

granted.

"Sec. 2. And be it further enacted: That the said lands

hereby granted to said State shall be disposed of by the

legislature thereof, for the purpose aforesaid and for no

other; and the said road shall be and remain a public high-

way for the use of the governnaent of the United States,

free from toll or other charge upon the transportation of

any propertj', troops or mails of the United States.

"Sec. 3. And be it further enacted : That said road shall

be constructed with such width, graduation and bridges, as

to permit of its regular use as a wagon road and in such

other special manner as the State of Oregon may prescribe.

'

' Sec. 4. And be it further enacted : That the lands hereby

granted to said State shall be disposed of only in the fol-

lowing manner, that is to say: that a quantity of land not

exceeding thirty sections for said road may be sold; and
when the governor of said State shall certify to the Secre-

tary of the Interior that any ten continuous miles of said

road are completed, then another quantity of land hereby

granted, not to exceed thirty sections, may be sold, and so

from time to time till said road is completed; and if said

road is not completed within five years, no further sales shall



UNITED STATES VS. CAL. & OREG. LAND CO. 307

be made, and the land remaining unsold shall revert to the

United States." Therefore,

Be it enacted by the legislative assembly of the State of

Oregon:

Section 1. That there is hereby granted to the Oregon

Central Military Road Company, all lands, right of way,

rights, privileges and immunities heretofore gianted or

pledged to this State by the act of Congress, in this act

heretofore recited, for the purpose of aiding said company
in constructing the roiid mentioned and described in said

act of Congress upon the conditions and limitations therein

prescribed.

Sec. 2. There is also hereby granted and pledged to said

company all moneys, hinds, rights, privileges and immuni-

ties which may be hereafter granted to this State, to ai4i in

the construction of such road, for the purposes and upon

the conditions and limitations herein mentioned or which

may be mentioned in any future grant of money or lands to

aid in constructing such road.

Sec. 3. Inasmuch as there is no law upon this subject at

the present time, this act shall take effect from and after its

passage.

Approved October 24th, 1864.

"E."

An act to amend an act entitled "An act granting lands to

the State of Oregon to aid in the construction of a mili-

tary road from Eagone City to the eastern boundary of

said State."

Whereas, by an act granting lands to the State ef Oregon

to aid in the construction of a military road from Eugene

City to the eastern boundary of said State, approved July

second, eighteen hundred and sixty-four, and whereas, tJje

time designated for the completion of said road expires on

the second day of July, eighteen hundred and sixty-nine:

Therefore, be it enacted by the Senate and House of Repre-

sentatives of the United States of America in Cougress as-

sembled, that the time for the completion of said road be,

and hereby is, extended to the second day of July, eighteen

hundred and seventy-two.

Approved March 3d, 1869.
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JDepartment of the Interior,
]

General Laud Office, >

March 2nd, 1870.)

Hon. H. W. Corbett, U. S. Senate. Sir: I have the

honor to acknowledge the receipt of map of the "Oregon
Central Military Road" of Oregon, filed on the 28th ult. It

is found to be duly authenticated, and also, certificate of

Governor of said State attached thereto, certifying the com-

pletion of said road from Eugene City to the eastern

boundary of said State, in pursuance of the act of Congress

of 2ud July, 18G4.

Instructions will issue at an early day, of which you will

be advised, in regard to the withdrawal of lands along the

extended surveys.

With great respect, your obedient servant,

Jos. S. Wilson,

Commissioner.

ExECUTR^E Office,

Salem, Oregon, January 25th, 1872.

United States of America, ]

State of Oregon, f

I, S.F. Chad wick, Secretary of State of the State of Oregon,

hereby certify that certified transcripts of the following lists

of lands enuring to the State of Oregon under acts of Con-

gress approved July 2d, 1864, December 26th, 1866, and

March 3d, 1869, and granted to the Oregon Central Military

Company by the act of the Legislatit'e Assembly of the

State of Oregon, approved October 24th, 1864, duly ap-

proved by the Secretary of the Interior of the United States

of America, have been transmitted by the Department of

the Interior of the United States to the Governor of this

State, and now remain on file in the Executive office, to wit:

List No. 1, contaiuitJg 19,153 73-100 acres,
" No. 2,

(

(

167,633 57-100 acres
" No. 3,

( i 23,475 66-100 "
" No. 4,

" 113,504 91-100 "
" No. 5,

(t 9,641 14-100 "

Making an aggregate of 333,409 1-100
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In witness whereof T have hereunto set my hand aud

affixed the seal of the State of Oregon this 26th day of

January, in the year of our Lord one tliousand eight hun-

dred and seventy-two.

[iL"le"oV^to.on.J S. F. Chadwick,

Secretary of State.

Portland, Oregon, January 23.. 1872.

W. S. Ladd, Esq., President of the Oregon Central Mil-

itary Road Company.

Sir: In accordance with your request we have carefully

examined the abstract of the title submitted to us of the

Oregon Central Military Road Company to the lands granted

to the State of Oregon by the act of Congress, entitled "An
act granting lands to the State of Oregon to aid in the con-

struction of a military road from Eugene City to the past-

ern boundary of said State," approved July 2d, 1864, and

by an act of Congress amending said act, approved Decem-

ber 26th, 1866, and from such examination we arrive at the

following conclusions as to the construction of the several

acts of Congress, under which your company claims its land

grant.

By the said act of Congress of July 2d, 1864, there was

granted to the State of Oregon alternate sections of public

lands, designated by odd numbers, for three sections in

width on each side of a military wagon road from Eugene

City to the eastern boundary of the State, being three sec-

tions of land for every mile in length of the road; and by

the amendment of said act, approved December 26th, 1866,

there was granted to the State of Oregon such odd sections,

or parts of odd sections not reserved or otherwise legally

appropriated, within six miles on each side of said road, to

be selected by the Surveyor General of the State, as should

be sufficient to supply any deficiency in the quantity of said

grant, as made by the said act of July 2d, 1864, occasioned

by any lands sold, reserved, or to which the rights of pre-

emption or homestead had attached, or wliich for any rea-

sons were not subject to said grant within the limits desig-

nated in said act.

This amendatory act is intended to supply or make up

any deficiency in the amount of three full sections to
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the mile of the road, arising from any former reser-

vations as specifaed in the act, and also from auy deficiency

arising from rights of settlers attaching prior to the passage

of that act, on tlie location of the road, under the home-

stead and pre-emption or other laws of the United States,

as it was only, of course, the tlien title of the United States

that could pass by the grant.

As fast as it is ascertained that any such deficiency exists

within the three-mile limits, the company has the right to

select such indemnity lauds within the six-mile limits pro-

vided by the amendatory act.

These grants being in terms in presentl vested the title of

the United States immediately in the State of Oregon.

Such title to acquire precision of locality, as to the lauds

within the limits of the first grant, by the location of the

road and the extension of the United States surveys, and

as to the indemnity lands granted by the amendatory act by

their selection by the amendatory act, by their selection by

the Surveyor General of the State, as provided in the act.

The title vests by virtue of the acts of Congress, and no

patent is required.

8 Opinious Attorney General, 217, 255.

9 Opinions A.ttorney Gauer il, 41.

Lesseiur el al. v. Price, 12 How. U. S. Rep. 59.

A grant is the highest muniment of title known to the

law.

11 Opinions Attorney General, i?.

In our own opinion the only restricton placed upon the

disposal of these lands by the State was that they should be

disposed of, that is by the State, only as the road was com-

pleted, or not to exceed thirty sections in advance of the

completion of the road, and if the road was not built with-

in the time limited by the act of Congress the lauds for the

uncompleted portion of the road were to revert to the United

States. This time was by the first act five years from the

passage of the act, and the time was extended by the Amend-

ment of March 3, 1869, until the 2d day of July, 1872.

It appears, from the official letter of the Commissioner of

the General Land Office, made part of your abstract of

title, that the road has been accepted by the Governor of Or-
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egon within the time allowed by these acts of Congress and

the certificate of such acceptance filed in the Department of

the Interior.

The act of the legislative assembly of the State of Ore-

gon, made exiiibit "D" of your abstract, grants in presenli

to yonr company all lands, right of way, privileges and immun-
ities theretofore granted to the State of Oregon, and grants

and pledges, such as shonld thereafter be granted to the

State to aid in the construction of your road, subject to the

conditions and limitation of the grant.

Our conclusion from the said several acts of Congress,

and based upon the documents and statements of the abstract

of title submitted, is that there was granted to your com-

pany the fee of the alternate sections of the public lands

of the United States for three sections in width upon each

side of your road, as located, except such odd sections, if

any, as were, before the date of said act reserved to the

United States, or to which before the location of your road

prior rights had attacheil under the pre-emption

or homestead or other laws of the United States,

that the title so granted has acquired pre-

cision of location as to such portions of the lands as

have been selected, listed and approved, the right of the

company to such lands as to the United States being ad-

justed by the land office by that process, and that the limits

of the grant have been determined by the location of the

road, bat that the precise location of the lands ivithin the three

mile limits will be fixed only by the extension of the govern-

ment surveys, and that the title of your company to the in-

demnity lands not yet selected, if any, is a floating grant,

nevertheless a grant in presenti which will acquire precision

of location, by the selection and listing of said lands, and

the approval of said lists by the Secretary of the Interior of

the United States.

Tour company has unquestionably the absolute right to

dispose of the whole, or any portion of its lands under said

grants, at such times, in such manner, and upon such terms,

as the company may determine, and the purchaser will ac-

quire the same right of selecting and listing the unsurveyed

portions of the grant that your company now has.
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As fast as the road was pompleted and accepted and the

Governor's certificate of acceptance filed in the Department

of the Interior of the United States, tiie condition of the

grant was complied with, and your company took the ab-

solute fee to such lands as it was entitled to receive under

the grant, with the immediate, unqualified right of dis-

posal.

Respectfully vours,
' MITCHELL & DOLPH,

Attorneys and Counselors at Law, Pt)rfcland, Oregon.

State of Oregon, )

County of Marion,
j

I, J. N. Dolph, an attorney of the Supreme Court of the

State of Oregon and a member of the late firm of Mitchell

& Dolpla, certify that the within abstract was exhibited to

me upon the 19th day of October, a. d. 1874, and at said

date there were no liens or incumbrances upon the lands of

the Oregon Central Military Koad Company therein de-

scribed. That the whole of said lands and land grant have

been conveyed to B. J. Pengra. An undivided half by deed

of May 12th, 1874, and an undivided half by deed dated

October 12th, 1874, excepting small portions theretofore

sold reserved in said deeds not exceeding seven thousand

acres.

Salem, October 19th, 1874.

J. N. Dolph.

State of Oregon,
County of Lane. ^

I hereby certify that there are no liens or incumbrances

of record in this office upon any of the Oregon Central Mili-

tary Road Lands, one-half of which were conveyed by B. J.

Pengra and his wife, C. E. Pengra, May 15th, 1874, to G.

W. Colby, John Boggs, N. D. Eideout, Edgar Mills, E. B.

Pond, Nicholas Lunning, W. H. Parks, W. C. Belcher and

T. B. Simpson, each an undivided one-tenth of the one-half,

and to W. H. and B. F. Parks jointly one-tenth of one-half.

The other one-half conveyed by said Pengra and wife on

the 15th day of October, 1874, to G. W. Colby four-twenti-

eths, to Nicholas Lunning, E. B. Pond, J. M. Peck, Isaac

Allen, B. F. Baker and M. P. Jones, each two-twentieths;
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to C. H. Holbiook, W. C. Belcher, N. D. Rideout and Isaac

Loliman, each one-tweutieth, excepting the reservations in

said deeds made, not exceeding seven thousand acres.

Witness my hand and official seal this 22d day of October,

A. D. 1874.

[sealJ Joel Wake,
County Clerk of Lane County, Oregon.

State of Oj.'EGGN, ? ,^

County of Jackson.
J

I hereby certify that there are no liens or incumbrances

of record in this county upon any of the Oregon Central

Military Road lands, as conveyed by B. J. Pengra and his

wife, C. A. Pengra, on May loth, 1874, and October 15th,

1874, to G. W. Colby and others.

Witness whereof, I have hereunto set my hand and the

seal of the County Court of the county aforesaid this 24th

day of October, 1874.

E. D. FoNDREY, County Clerk.

Endorsed: Abstract, California and Oregon Land Co.

To lands—Oregon Central Military Road.

Filed November 23, 1891.

R. H. Lamson, Clerk.

United States of America, )

District of Oregon, f

I, R. H. Lamson, Clerk of the Circuit Court of the United

States for the District of ()reKon, do hereby certify the fore-

going pages, numbered 1 to 320, to be a true and complete

transcript of the recoid and proceedings had in said court

in a certain cause wherein the United States is plaintiff and

the Oregon Central Military Road Company and the Cali-

fornia and Oregon Land Company et al. are defendants, as

the same appears from the records and tiles of said court,

now in my office and under my custody and control.

In testimony whereof, I have hereunto set my hand and

affixed the seal of said Circuit Court, at Portland, in said

district, this second day of January, m the year of our Lord,

one thousand eight hundred and ninety-two.

[seal] R. H. Lamson, Clerk of said Court.

By R. B. Lamson, Deputy Clerk.




